APPENDIX D: SEXUALLY ORIENTED BUSINESS DEFINITIONS

CABARET OR THEATER, SEXUALLY ORIENTED — a building or portion of a building which
provides or allows the provision of sexually oriented entertainment to its customers or which
holds itself out to the public as an establishment where sexually oriented entertainment is
available. Signs, advertisements or an establishment name including verbal or pictorial
allusions to sexual stimulation or gratification or by references to “adult entertainment,”
“strippers,” “showgitls,” “exotic dancers,” “gentleman’s club,” “XXX” or similar terms, shall
be considered evidence that an establishment holds itself out to the pubhc as an establishment
where sexually oriented entertainment is available.

ENCOUNTER CENTER, SEXUALLY ORIENTED — a business or enterprise that, as one of its
principal purposes, offers: physical contact between two or more persons when one or more of
the persons is in a state of nudity or semi-nudity.

ENTERTAINER, SEXUALLY ORIENTED -~ any person paid as an employee, contractor,
subconiractor, or agent of the operator of a cabaret who frequently appears in a state of nudity
or semi-nudity.

ENTERTAINMENT, SEXUALLY ORIENTED - any of the following activities, when performed
by a sexually oriented entertainer at a sexually oriented business that is required to be licensed:
dancing, singing, talking, modeling (including lingerie or photographic), gymnastics, acting,
other forms of performing, or individual conversations with customers for which some type of
remuneration is received.

EXPLICIT SEXUAL MATERIAL — any pictorial or three dimensional material depicting human
masturbation, deviate sexual intercourse, sexual intercourse, direct physical stimulation of
unclothed genitals, sadomasochistic abuse, or emphasizing the depiction of post-pubertal
human genitals; provided, however, that works of art or material of anthropological
significance shall not be deemed to fall within the foregoing definition.

MASSAGE - touching, stroking, kncading, stretching, friction, percussion, and vibration, and
includes holding, positioning, causing movement of the sofl tissues and applying manual touch
and pressure to the body (excluding an osseous tissue manipulation or adjustment).

MASSAGE PARLOR - any business offering massages that is operated by a person who is nota
state licensed “massage therapist” or that provides massages by persons who are not state
licensed massage therapists.

MASSAGE THERAFPY — the profession in which a certified massage therapist applies massage
techniques with the intent of positively affecting the health and well being of the client.

MASSAGE THERAPIST —a person licensed as a massage therapist in accordance with the
provisions of Texas State Statutes.

MEDIA ~ anything printed or written, or any picture, drawing, photograph, motion picture,
film, videotape or videotape production, or pictorial representation, or any electrical or
electronic reproduction of anything that is or may be used as a means of communication.
Media includes but shall not necessarily be limited to books, newspapers, magazines, movies,
videos, sound recordings, CD-ROMS, DVDs, other magnetic media, and undeveloped pictures.
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MEDIA, SEXUALLY ORIENTED — magazincs, books, videotapes, movies, slides, CDs, DVDs
or other devices used to record computer images, or other media which are distinguished or
characterized by their emphasis on matter depicting, describing, or relating to “specified sexual
activitics” or “specified anatomical areas.”

MEDIA STORE WITH SOME SEXUALLY ORIENTED MEDIA — a retail book, video or other
media store that has sexually explicit media that constitutes more than 10 percent but not more
than 40 percent of its inventory or that occupies more than 10 percent but not more than 40
percent of its gross public {loor area. [A different percentage may be used when adopting this
definition for a specific jurisdiction.]

MEDIA STORE, SEXUALLY ORIENTED — an establishment that rents and/or sells sexually
oriented media, and that meets any of the following three tests: [A different percentage may be
used when adopting this definition for a specific jurisdiction.]

¢ More than forty percent (40%) of the gross public floor arca is devoted to sexually oriented
media; or '

*  More than forty percent (40%) of the stock in trade consists of sexually oriented media; or

¢ It advertises or holds itself out in any forum as a “XXX,” “adult” or “sex” business, or
otherwise as a sexually oriented business, other than sexually oriented media outlet, sexually
oriented motion picture theater, or sexually oriented cabaret.

MODELING STUDIO, SEXUALLY ORIENTED — an establishment or business that provides
the services of live models modeling lingerie, bathing suits, or similar wear to individuals,
couples, or small groups in a space smaller than  feet.

MOTEL, SEXUALLY ORIENTED — a hotel, motel, or similar commercial establishment that
meets any of the following criteria:

s Offers accommodations to the public for any form of consideration and provides patrons with
sexually oriented entertainment or transmissions, films, motion pictures, video cassettes, slides,
or other photographic reproductions that are characterized by the depiction or description of
“specified sexual activities” or “specified anatomical areas;”

e Marketed as or offered as “adult,” “XXX,” “couples,” or “sexually oriented.”

MOTION PICTURE ARCADE, SEXUALLY ORIENTED - a building or portion of a building
wherein coin-operated, slug-operated, or for any other form of consideration, electronically,
electrically, or mechanically controlled still or motion picture machines, projectors, video or
laser disc players, or other image-producing devices are maintained to show images of
“specified sexual activities” or “specified anatomical arcas.”

MOTION PICTURE ARCADE BOOTH, SEXUALLY ORIENTED — any booth, cubicle, stall, or
compartment that is designed, constructed, or used to hold or seat customers and is used for
presenting motion pictures or viewing publications by any photographic, electronic, magnetic,
digital, or other means or medium (including, but not limited to, film, video or magnetic tape,
laser disc, CD-ROMs, books, DVDs, magazines or periodicals) to show images of “specified
sexual activities” or “specified anatomical arcas™ for observation by customers therein. The
term “booth,” “arcade booth,” “preview booth,” and “video arcade booth” shall be synonymous
with the term “motion picture arcade booth.”
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MOTION PICTURE THEATER, SEXUALLY ORIENTED - a commercial establishment where,
for any form of consideration, films, motion pictures, video cassettes, slides, or similar
photographic reproductions are frequently shown that are characterized by the depiction or
description of “specified sexual activities” or “specified anatomical areas” or that are marketed
as or offered as “adult,” “XXX,” or sexually oriented. Frequently shown films, motion
pictures, videocassettes, slides or other similar photographic reproductions as characterized
herein do not include sexually oriented speech and expressions that take place inside the
context of some larger form of expression.

NUDE MODELING STUDIO - any place where a person who appears in a state of nudity or
semi-nudity and is to be observed, sketched, drawn, painted, sculptured, photographed, or
similarly depicted by other persons who pay money or any form of consideration. “Nude model
studio” shall not include a proprietary school licensed by the State of Texas or a college, junior
college, or university supported entirely or in part by public taxation; a private college or
university that maintains and operates educational programs in which credits are transferable to
a college, junior college, or university supported entirely or partly by taxation.

NUDITY OR STATE OF NUDITY — the showing of the human male or female genitals, pubic
area, vulva, anus, anal cleft or cleavage with less than a fully opaque covering, the showing of
the female breast with less than a fully opaque covering of any part of the areola or nipple, or
the showing of the covered male genitals in a discernibly turgid state. See, also, Semi-nude.

SADOMASOCHISTIC PRACTICES - flagellation or torture by or upon a person clothed or
naked, or the condition of being fettered, bound, or otherwise physically restrained on the part
of one so clothed or naked.

SEMI-NUDE OR IN A SEMI-NUDE CONDITION - the showing of the female breast below a
horizontal line across the top of the areola at its highest point. This definition shall include the
entire lower portion of the human female breast, but shall not include any portion of the
cleavage of the human female breast, exhibited by a dress, blouse, skirt, leotard, bathing suit, or
other apparel, provided the areola is not exposed in whole or in part.

SEX SHOP — an establishment offering goods for sale or rent and that mects any of the
following tests:

o It offers for sale items from any two (2) of the following categories: sexually oriented media;
lingerie; leather goods marketed or presented in a context to suggest their use for
sadomasochistic practices; scxually oriented novelties; and the combination of such items
constitute more than ten percent (10%) of'its stock in trade or occupies more than 10 percent
(10%) of its floor area;

e  More than five percent (5%) of its stock in trade consists of sexually-oriented toys or novelties;
or

e More than five percent (5%) of its gross public floor area is devoted to the display of sexually
oriented toys or novelties.

SEXUALLY ORIENTED BUSINESS - an inclusive term used to describe collectively the
following businesses: sexually oriented cabaret or theater; sexually oriented entertainment;
sexually oriented motion picture theater; sexually oriented motion picture arcade; sexually
oriented encounter center; sexually oriented media store; sexually oriented escort bureau;
bathhouse; massage parlor; sex shop; sexually oriented modeling studio; or any other such
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business establishment whose primary purpose is to offer sexually oriented entertainment or
‘materials. This collective term does not describe a specific land use and shall not be considered
a single use category for purposes of the County or any applicable municipal zoning code or
other applicable ordinances.

SEXUALLY ORIENTED TOYS OR NOVELTIES — instruments, devices, or paraphernalia either
designed as representations of human genital organs or female breasts or designed or marketed
primarily for use to stimulate human genital organs.

SPECIFIED ANATOMICAL AREAS — include:

s Less than completely and opaquely covered human genitals, pubic region, or the areola or
nipple of the female breast; and

s Human male genitals in a discernibly turgid state, even if completely and opaquely covered; and

¢ Arecas of the human anatomy included in the definitions of “nude” or “nudity.”

SPECIFIED SEXUAL ACTIVITIES — Acts of human masturbation, sexual intercourse, or
sodomy. These activities include, but are not limited to the following: bestiality, erotic or
sexual stimulation with objects or mechanical devices, acts of human analingus, cunnilingus,

" fellatio, flagellation, masturbation, sadism, sadomasochism, sexual intercourse, sodomy, or any
excretory functions as part of or in connection with any of the activities set forth above with
any person on the premises. This definition shall include apparent sexual stimulation of
another person’s genitals whether clothed or unclothed.
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CRIME-RELATED SECONDARY EFFECTS OF
SEXUALLY-ORIENTED BUSINESSES:

REPORT TO THE CITY ATTORNEY

Richard McCleary, Ph.D.

May 6, 2007



I am a Professor at the University of California, Irvine with appointments in the

- Departments of Criminology, Environmental Health Science, and Planning. My curriculum vitae

is attached to this report. My degrees include a B.S. from the University of Wisconsin and an
M.A. and Ph.D. from Notthwestern University. I have taught graduate courses in statistics and
criminology at the University of California, Irvine; the University of Minnesota; the University of
Michigan; the University of New Mexico; Arizona State University; the State University of New
York, Albany; and the University of Illinois, Chicago. Ihave supervised more than two-dozen
doctoral students in statistics and/or criminology at these universities, My students hold
appointments at major research universities in the U.S. and U.K,

My training and experience qualify me as an expert in criminology and statistics. I joined
the American Society for Criminology and the American Statistical Association in 1977 and am
currently a member of both scholarly societies. My scholarly contributions in these ficlds have
been recognized by awards from Federal and state government agencies and scholarly societies.
As an expert in these fields, I have served on Federal and state government task forces and panels
and have served on the editorial boards of national peer-reviewed journals. Iam the author or co-
author of five books more than 70 articles in these fields.

Throughout my career, I have applied my expertise in statistics and criminology to the
problem of measuring site-specific public safety hazards, especially the hazards associated with
sexually-oriented businesses (SOBs). These hazards are also called “ambient crime risks” or
“crime-related secondary effects.” I have advised local, county, and state governments on these
problems for nearly 30 years. I have been deposed or testified in fifieen cases in the last four
years.

The City of Los Angeles has asked me to review the facts and materials in this suit' and
to express opinions on certain issues. Based on my background and research, I have three
general opinions:

Opinion 1: The criminological theory of ambient crime risk, known as the
“routine activity theory,” predicts that SOBs have large, significant crime-related
secondary effects. The effect is the product of three factors. (1) SOBs draw
patrons from wide catchment areas. (2) Because they are disproportionately male,
open to vice overtures, reluctant to report victimizations to the police, efc., SOB
patrons are “soft” targets. (3) The high density of “soft” targets at the site attracts
predatory criminals, including vice purveyors who dabble in crime and criminals
who pose as vice purveyor in order to lure or lull potential victims.

Opinion 2: In the last thirty years, empirical studies employing a wide range of
quasi-experimental designs have found that SOBs have large, significant crime-
related secondary effects.

' Alameda Books v. City of Los Angeles. U.S. District Court, Central District of
California, Case No. CV 95-7771
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Opinion 3: Given that strong criminological theory predicts the effect, and given
that the prediction is corroborated consistently by the empirical literature, it is a
scientific fact that SOBs posc ambient crime risks.

In addition to these three general opinions, I have three opinions that are specific to Alameda
Books.

Opinion 4: Since the theoretical risk factors specified in my first opinion are
common to all SOB subclasses, all arc expected to pose ambient public safety
hazards. The qualitative nature of the hazard may vary by subclass nevertheless.
This will occur when the defining characteristic of a subclass creates opportunities
for a particular type of crime; or when the characteristic interferes with routine
policing strategies.

Opinion 5: In this suit, the two relevant subclasses are SOBs that sell video tapes
and DVDs for off-site viewing (hereafter, “stand-alone bookstores™ or
“bookstores”) and SOBs that sell video tapes and DVDs for off-site viewing
while, also, providing private or semi-private booths for on-site viewing of video
tapes and DVDs (hereafter, “combined bookstore-arcade” or “bookstore-arcade”).
Although both subclasses have large, significant crime-related secondary effects,
there are salient qualitative differences. Compared to stand-alone bookstores,
e.g., combined bookstore-arcades pose higher risks for crime. Geo-coded crime
incident data for the neighborhoods around 19 Los Angeles SOBs corroborate this
theoretical expectation.

Opinion 6: Poisson regression analyses of crime incidents in the vicinity of 19
Los Angeles SOBs demonstrate a significant relationship between ambient crime
victimization risk and distance from the site. Victimization risk at the site of a
combined bookstore-arcade is more than double the risk at the site of a stand-
alone bookstore. For both subclasses, victimization risk diminishes rapidly with
distance until, at approximately 900 feet, the risks are roughly equal for the two
subclasses. In general, victimization risk for bookstore-arcades is more densely
concentrated in the immediate vicinity of the site.

My report begins with a necessary introduction to the concept of ambient crime risk. The
fundamental question in this suit is whether combined SOBs pose lower ambient risks than
stand-alone SOBs. Based on my analyses, the answer is, Yes. Readers who are familiar with
implicit concepts can skip directly to the results of my analyses in Section 3 below. But most
readers will benefit from the following introduction.

1. AMBIENT CRIME RISk

Crime “risk” is a novel concept to most readers. To the individual, crime risk is
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synonymous with the annual crime rates reported in the news media. To illustrate, in 2000, the
per capita robbery rates for Los Angeles and San Diego were 0.0041 and 0.0014. For purely
aesthetic reasons, newspapers report these rates as whole numbers per 1,000 residents. So the
'Los Angeles and San Diego rates could be expressed identically as 4.1 and 1.4 robberies per
1,000 residents per year. Since per capita rates have practical advantages, however, that metric
is preferred. -

In either the per capita or per 1,000 metric, Los Angeles is nearly three times riskier than
San Diego. The risk ratio statistic makes this point:

Risk Ratio = 0.0041/0.0014 = 2.93

A tourist who spends a week in Los Angeles and a week in San Diego is three times more likely
to be robbed in Los Angeles. In either city, of course, the risk is exceedingly low. This point is
made clear by the waiting time statistic. In San Diego, a hypothetical average tourist will spend
more than 714 years waiting to be robbed:

Waiting Time = 1/0.0014 = 714.3 years

In Los Angeles, on the other hand, the wait is only 244 years:

Waiting Time = 1/0.0041 = 243.9 years

The waiting time statistic illustrates one practical advantage of per capita rates; the average
waiting time is the inverse of the per capita rate. This relationship depends on simple Poisson
assumptions that will be developed at a later point in this report. For now, 1 will say only that
these assumptions may not hold exactly for inter-city comparisons, so these waiting times are
rough approximations.

Intra-city heterogeneity complicates the per capita crime rate analogy. Put simply, “bad”
neighborhoods in low-risk cities are more dangerous to the hypothetical tourist than “good”
neighborhoods in high-risk cities. Temporal heterogeneity presents another complication. Since
the hypothetical tourist cannot be in two places at the same time, inter-city risk comparisons
require imagination. At the smaller geographical scales that are relevant to this suit, however,
the effects of both complications vanish. Given a reasonably small arca — say, a few city blocks —
a simple ambient crime rate captures all the essential features of crime risk.

To define the ambient crime rate, divide the area of a city into a large sample of parcels.
The division algorithm can be wholly arbitrary or haphazard. The parcels can be trapezoids,
squares, circles, or any irregular shape. No two parcels must have the same shape. The only
requirement is that each have a calculable surface area. Following the division, wait a fixed
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period — say, one year —and count the number of crimes that occurred in each of the parcels. If
CRIME 4 denotes the number of crimes that occurred in the d parcel, then the ambient crime rate
for the d™ parcel is

RATE; = CRIME,/ AREA,

where AREA , is the surface area of the d™ parcel. RATE , is a property of the d™ parcel. Unlike
the per capita crime rates that we read about in newspapers, this ambient rate has no inevitable
consequences for individuals. If RATE , is particularly high, individuals can avoid the risk by
avoiding the d™ parcel (and other “bad” neighborhoods).

Figure 1a Here

When ambient risk emanates from a point-source, a sensible division algorithm results in
a set of concentric circular parcels as shown in Figure 1a. Noise is a good model of ambient
crime risk in many respects. Noise emanates from its point-source in all directions, for instance,
and decays rapidly with distance. So does ambient crime risk when it emanates from a source
such as, in this instance, an SOB. Like noise, ambient crime risk emanates in all directions and
diminishes with distance from the point-source. In the real-word, of course, the orderly
emanation process will be distorted by buildings, walls, and other obstacles. If we have a
reasonably large sample of point-sources, however, the effects of these obstacles will “average
out,” revealing the expected ambient risk pattern.

Figure 1b Here

Figure 1b illustrates this point for a sample of 19 Los Angeles SOBs. The horizontal axis
in Figure 1b is calibrated in 50-foot increments from 50 to 1,100 feet from the SOB address,
yielding concentric circular parcels with radii of 50, 100, 150, ..., 1,100 feet. The area of the d™
concentric circle is

AREA ;=T (50d) * - 1t [50(d-1)]* for d=1,2,3,..

The vertical axis in Figure 1b plots the ambient victimization rate for personal crimes such as
homicide, robbery, assault, and so forth.

The ambient risk function in Figure 1b is the mean (or average) ambient risk for 19 Los
Angeles SOBs. On average, these SOBs are the point-sources of ambient crime risk. The
ambient risk decays rapidly with distance from the SOB address. Walking toward the address,
the hypothetical pedestrian is confronted with exponentially increasing risk; walking away from
the address, on the other hand, risk decays.
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Figure 1¢c Here

Figure 1c plots the same function as a risk ratio. To facilitate interpretation, these risk -
ratios are standardized by the mean ambient rate of the entire 1,100-foot circle. Standing within
50-feet of an SOB, the hypothetical pedestrian’s victimization risk is approximately eleven times
higher than the neighborhood average. At 300 feet, ambient victimization risk is “only” twice
the neighborhood average. After 750 to 850 feet, the difference between the point-source and
neighborhood background risks is practically imperceptible. This is not to say that the point-
source risk is zero (or that it does not exist); but it is difficult to measure at that distance. It is
like noise in that respect.

2. THE L.0S ANGELES DATA

To address the central questions of this suit, data were collected from the City’s
Department of Building and Safety and from the LAPD. Site visits and interviews were
conducted to assess the properties and quality of these data.

2.1 THE STUDY SITE SAMPLE

- Selecting a sample of SOB sites involves balancing three considerations. First, for purely
statistical reasons, the sample should be as large as possible; more sites means greater statistical
power. Second, for the same reason, the sample sites should be as homogeneous as possible;
extraneous dissimilarities among the sampled sites reduces statistical power. Third, the history
of each sampled site must be well characterized. We must know how long each SOB has been
operating, i.e.,, what subclass it belongs to, and so forth.

Table 2.1 Here

The sample of 20 SOBs listed in Table 2.1 reflects a careful balance of the three
considerations. Because the list was compiled by the City’s Department of Building and Safety,
the history of each site is known. Since the list is limited to stand-alone bookstores and
combined bookstore-arcades, it consists of two homogeneous sub-samples. Finally, compared to
my experience in other studies, this is a relatively large sample. Although “more data” is always
preferred to “less data,” the sample proved sufficiently large.

Between April, 2006 and the present, the suitability of each of the 20 sites was assessed.
The assessment included internet searches and telephone inquiries in many instances and
“gyeball” site visits in every instance. This process led to the exclusion of the site (in green)
located at 6315% Hollywood Boulevard because it was located within a few feet of a live-
entertainment SOB. Keeping this site in the sample would have introduced an unnecessary
element of heterogeneity., Excluding this site left seven stand-alone bookstores (in blue) and
twelve combined bookstore-arcades (in red).
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2.2  THE CRIME INCIDENT SAMPLE

Selecting a sample of crime incidents involves an analogous balancing process. The
sample should be as large as possible, e.g., but yet optimally homogeneous, reliable, and
interpretable. Each crime incident has several bits of information, including the type of crime,
the location, the time of occurrence, and so forth. Since the location of the incident was the most
important bit of information, given our study goals, we began (and ended) our search for data at
the LAPD’s COMPSTAT unit.?

The architecture of the COMPSTAT database supports retrieval of crime incidents by
LAPD Reporting Districts. To ensure the completeness of our data, we requested geo-coded
crime incident reports for every Reporting District that was located within 1,500 feet of any of
the 20 SOBs, beginning January 1, 2001. To comply with an existing policy, COMPSTAT
excluded all information on rape cases and stripped unique internal identifiers from each incident
record. . The unique case identifiers were saved in a separate linkable file held by COMPSTAT.

The COMPSTAT file was initially processed with ARCMap 9.0. COMPSTAT latitudes
and longitudes were converted to State Plane 9 foot-unit Cartesian co-ordinates. Euclidean
distances from crime incidents to SOB sites were computed by the Pythagorean formula.
Exploratory analyses suggested that errors in the Euclidean distances were smaller than ten
percent. Accordingly, for each site, incidents with distances greater than 1,100 feet were
discarded, leaving all incidents in an 1,100-radius of the sites.

The COMPSTAT files described each crime incident with one or more non-exclusive
labels drawn from a set of 155. To facilitate analysis, the 155 categories were collapsed into five
categorics:

UCR Part I Personal (Homicide, Aggravated Assault, Robbery, and Rape)
UCR Part I Property (Burglary, Larceny, Auto Theft, and Arson)

UCR Part II Personal

UCR Part II Property

All Other Incidents

An FBINIBRS-UCR translation protocol was used to construct the five categories. The
translation map and frequency distributions are listed in an appendix. Table 2.2 reports incident
totals and subclass means for the five crime categorics for cach of the 19 sites. Across all sites,
the residual “other” category constitutes less than 13 percent of the incidents.

? Headed by Detective Jeff Gowdown, the COMPSTAT statistical analysis unit collects
and disseminates geo-coded crime incidents for planning and budgeting.
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Table 2.2 Here

2.3 CONCLUDING NOTE ON THE SAMPLES

Sites and incidents were excluded from the analytic sample strictly on methodological
grounds, usually relating to “missing” data. Incidents involving forcible rape are the exception.
These incidents were withheld from us in order to comply with an existing LAPD policy. These
exclusions appear to have no substantive impact on the results. To confirm this point, models
were replicated with and without excluded sites and crime categories. None of these replications
produced results that would be inconsistent with or that would lead me to doubt the reported
results.

3. STATISTICAL RESULTS

To address the central questions in this suit, I conducted a statistical analysis based on the
Poisson family of models. The analysis compared the ambient crime risk functions of bookstore-
arcades to the ambient risk functions of stand-alone bookstores. The results of this analysis
demonstrate that the two SOB subtypes have significantly different patterns of ambient risk.
Whereas the ambient crime risk of bookstore-arcades is heavily concentrated near the address,
the ambient risk of at stand-alone bookstores is more pervasive. From a theoretical perspective,
these differences point to qualitatively different policing strategies. The differences legitimate
the view that, compared to stand-alone SOBs, the ambient crime risk for combined SOBs is
considerably higher and more serious at the source.

3.1 CRIME AS A P0OI1SSON PROCESS

In the early 19" Century, French mathematician, S.D. Poisson developed an interest in the
scattered distribution of crimes across Paris neighborhoods.” Poisson proposed the probability
 density function that bears his name to describe the spatial scattering of crime incidents.* Briefly,
if x is the number of crimes that occur in a neighborhood (or any other fixed area) during a year
(or any other fixed period of time), the probability that exactly k crimes will occur in the

* Published in 1837 as Recherches sur la probabilité des jugements en matiére criminelle
et matiére civile. Although I’'m certain that one exists, I couldn’t find an English translation on
Amazon.com, In any event, the history and technical details are given in F. Haight, Handbook of
the Poisson Distribution (John Wiley and Sons, New York 1967).-

41If x is the number of crimes that occur in a fixed area — say, one city block — in a fixed
period of time — say, one year — the probability that exactly k crimes occur on any block in any
year is Prob(x=k) = A*e* /k! (fork =0, 1, 2, ...). The parameter A (lambda) is the Poisson mean,
estimated in the ordinary way. In this instance, since there are 48 crime incidents scattered over
1,210,000 square feet, A = 48/1,210,000 =~ 0.00004 incidents per square foot.
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neighborhood during the next year is given by the Poisson density function,
Prob(x =k)=A*e*/k!  where A is the crime rate

To illustrate how this density function works, in 2000, the robbery rate in Los Angeles was
A =.0041 per capita robberies

Plugging this mean into the Poisson density function, the probability a randomly selected resident
of Los Angeles will be robbed in the next year is

Prob(x = 0) = (0.0041)° & %% / 01 = 0.99591

In the next year, 99.59 percent of the resident population will not experience a robbery in the
next year. The proportion who will experience k=1 robbery is,

Prob(x = 1) = (0.0041)" ¢ * / {1 = 0.00408

which, not surprisingly, is the per capita robbery rate. A very small (and unfortunate) proportion
of these cases will experience a second robbery. For k=2 robberics,

Prob(x = 2) = (0.0041)* ¢ *®' /2! = 0.00000584

and so forth. Using the same Poisson density function formula, one can calculate the proportion
of individuals who experience k = 3, 4, ... robberies. The proportions approach zero rapidly.

These probabilities apply to a randomly selected individual who spends one year
wandering the streets of Los Angeles. The way think about crime rates, these probabilities are
inherently temporal or longitudinal. The same Poisson density function can be used to calculate
the probabilities of inherently spatial phenomena, however. To illustrate, the simulated Poisson
processes in Figure 3.1 have distributed or scattered 48 crime incidents across virtually identical
1,210,000 square-foot neighborhoods. Although both Poisson distributions were generated with
the same crime rate (A=48 crimes/area/year), in terms of their visual appearance, the two
distributions are as different as night and day.

Figure 3.1 Here

The lefi-hand distribution in Figure 3.1 is completely random.” Crime risk is distributed

* P.J. Diggle (Statistical Analysis of Spatial Point Patterns, 2'* Ed.. Amold, 2002) uses
“complete spatial randomness” as a synonym for “Poisson.” The Cartesian (X, Y,) co-ordinates
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evenly across the blocks of this neighborhood. The right-hand distribution has the same crime
rate but-risk emanates from a point-source, hence the name point-source random.® -As one moves
away from the point-source, risk diminishes exponentially. Spatial distributions of this type
rarely arise by chance alone but, in most instances, are generated by point-sources such as SOBs.

3.2 AMBIENT CRIME Ri1SK AS A FUNCTION OF DISTANCE FROM THE SITE

Risk-distance relationships (or loosely speaking, functions) long been used to document
the ambient crime risks of SOBs.” The model used here is an application of a statistical model
that Dr. Mark Stiger and I developed some years ago for a similar problem on an isolated site.®
The present model is adapted to multi-site analyses by incorporating appropriate error terms for
the sites. The resulting family of models are known, variously, as Poisson hlerarchlcal multi-
level,'® or random co-efficient models.!’

At its simplest stage, the model equates the Poisson mean of a parcel with the area of the
parcel and, hypothetically, with the distance of the parcel from the SOB. To implement this
simplest model, select any of the 19 SOBs and construct 22 concentric circles (see Figure 1a)
with radti of 50, 100, 150, ..., 1,100 feet from the address. The number of crime incidents in the
i" concentric parcel — and hence, the Poisson mean — is a function of the area of the parcel and,
hypothetically, the distance of the parcel from the SOB site, That is, :

of the i completely random crime were drawn from a uniform distribution of the segment (-6,6).

¢ The polar (0, Si) co-ordinates of the i" point-source random crime were drawn from a
uniform distribution of the segment (0,27 for 6,) and an exponential distribution of the segment
(0,6 for &)). Polar co-ordinates (0,,6,) translate into the Cartesian plane as X; = §; cos(0) and Y, =
d, sin(0,).

" McPherson, M. and G, Silloway. An Analysis of the Relationship between Adult
Entertainment Establishments, Crime, and Housing Values. Minnesota Crime Prevention
Center, Inc. October, 1980.

8 E.g., in “Confirmatory spatial analysis by regressions of a Poisson variable,” (Journal of
Quantitative Anthropology, 1989, 2:13-38) Mark St1ger and I model the spatial distribution of
bones at an archacological site.

® Bryk, A.S. and S.W. Raudenbush. Hierarchical Linear Models: Applications and Data
Analysis Methods. Sage, 2002.

" Goldstein, H. Multilevel Statistical Models, 2" Ed. Halsted Press, 1995.

" Longford, N.T. Random Coefficient Models. Oxford University Press, 1993.
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A, function (Area ; , Distance ) i =1,..., 22 concentric parcels

A log-linear (“link”) function is conventionally specified in order to take advantage of maximum
likelihood theory.'”? Thus,

Log (A; | Area;) = [, B, Distance,+ T, where ©,~N(p, ¢)

The stochastic term 7, accounts for the effects of the many small measurement errors that accrue
from various sources. Finally, since there are 19 distinct SOB sites, it will be useful to add a
second subscript to the simple model. Thus,

Log (A; | Area;) = P, + P, Distance,+t; j=1,..,19 SOB sites
Adding a second subscript allows for (i x j = 22 x 19 =) 418 distinct means.

The next step in the model-building process involves incorporating explanatory variables
that correspond to systematic sources of variance in the A;. Hypothetically, the Poisson mean
varies by SOB subclass; bookstore-arcades and bookstores pose qualitatively different ambient
risks and, thus, have distinct means. Likewise, as a matter of fact, each of the five crime
categories has a distinct mean. Incorporating these two variables into the model,

Log (A; | Area ) = B, + B, Distance ; + B, Subclass ; + B, Crime ; + 7,

Coding both variables as dichotomous (0,1) indicators allows parameters 3, and p, to be
-interpreted as intercepts. More important for our purposes, defining both variables as
dichotomous indicators allows for straightforward estimation of subclass interactions with
distance and crime categories.

Log(A; | Area;) = f,+ P, Distance ; + B, Subclass ; + B, Crime ;
+ v, Subclass ; » Distance ; + ¥, Crime ;; » Distance ;; + T;
Finally, to account for residual site-specific variance, independent of all other considerations,

each of the 19 SOBs is allowed to have its own stochastic term. Conceptually, this can be
written as

Log (A; | Area) = {;+ P, Distance ; + B, Subclass ; + 3, Crime ;

+ %, Subclass ; » Distance ; + v, Crime ; » Distance ; + 7

12 McCullagh, P. and J.A. Nelder. Generalized Linear Models, 2" Edition. Chapman and
Halil, 1989. '
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where ¢ ; ~ T'(B;, ¥).

Table 3.2 Here

Parameter estimates from GLLAMM in Stata Version 9.2 are reported in Table 3.2, The
columns of this table defined as follows:

® The numbers in the column labeled “B” are the actual regression parameter estimates.
Since these numbers are reported in the natural logarithm metric, their substantive
interpretation is difficult.

® The numbers in the column labeled *“s(f3)” are the associated standard errors derived
from maximum likelihood. The ratio of a B to the corresponding s(P) is used to
test the statistical significance of an effect.

® The numbers in the column labeled “t(B)” are the ratios of corresponding {3 andt s(p).
Under the null hypothesis, absolute values of t(P3) larger than 2.0 are statistically
significant at the conventional 95 percent confidence level.

® The column of numbers labeled “exp(P)” are exponentiated parameter estimates.
Whereas a B is difficult to interpret, exp(B) is interpreted as the multiplicative
effect of the variable. After taking care of a somewhat more important matter, I
will explain how to interpret these numbers.

Since all (but one) of the t-statistics reported in Table 3.2 are statistically significant, all (but one)
of the null hypotheses are rejected at the conventional 95 percent confidence level. This supports

two conclusions:

® Both subclasses pose large, significant ambient crime risks; both are point-sources of
ambient risk.

® Nevertheless, the ambient risks of the two subclasses are qualitatively different.

To explore the qualitative differences between the two subclasses, the parameter estimates
reported in Table 3.2 were used to plot the risk functions in Figures 3.2a-c.

Figures 3.2a-c Here

Figures 3.2a-c plot the ambient risks by distance for the UCR Personal, Property, and
Serious crime categories, In all three figures, the horizontal axis is calibrated in distance from an
SOB site in 50-foot increments. The vertical axes range from zero to 0.0003 and are interpreted
as distance-specific Poisson means,
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To illustrate the interpretation of these functions, Figure 3.2a reports the means for UCR
Personal crimes within 50 feet of an SOB address as

A =0.000138 and A =.000038

combined stand-alone

for the two subclasses. If these rates seem “small,” it is because they have been averaged over a
circular area with a 50-foot radius, an area of approximately (50 x 50 x 3.142 =) 7,855 square
feet. Multiplying the two rates by 7,855 yields

=(.298

A‘ combined 1.084 and A‘ stand-alonc
These rates apply to the 50-foot circular parcel. If these rates now seem too “large,” it is because
they are integrated over the period between January 1%, 2001 and March 7", 2007, approximately
6.18 years. Dividing A _ imeq and A by 6.18,

stand-alone

A =0.175 and A =0.048

combined stand-alone

Plugging these annual rates into the Poisson density function, the probability that exactly zero
UCR Personal crimes will occur within 50 feet the SOB’s address of a combined bookstore-
arcade is, '

Prob (k=0) = (0.175)°e ®'™ /01~ 0.8394
For the subclass of stand-alone bookstores, in contrast
Prob (k=0) =  (0.048)° ¢ ™ /01~ 0.9531

The complements of these probabilitics are interpreted as the probabilities that at least one UCR
Personal crime will occur within 50 feet the SOB’s address. For combined bookstore-arcades,

Prob (k21)= 1-0.8394 = 0.1606
And for stand-alone SOBs,
Prob(k>1)= 1-09531 =  0.0469

In fact, these numbers are very close to what we see in the data.
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Figures 3.2d Here

Figure 3.2d plots the risk ratios for the three UCR categories. For UCR Personal,
Property, and Serious crime, ambient risk is highest for the subclass of combined bookstore-
arcades at any distance from the address. The risk ratio of most pronounced for UCR Personal
crimes, however. The rapid decay of the risk ratios with distance from the site can be deceptive.
To a large degree, the distance decay reflects the simple fact that, after several hundred feet,
ambient risk diminishes rapidly for all SOB subclasses.

4, SUMMARY

The findings of my analyses can be summarized succinctly. Regardless of subclass, Los
Angeles SOBs are ambient crime risk point-sources. As a hypothetical pedestrian walks toward
the site, victimization risk rises; walking away from the site, victimization risk falls. The nature
of the ambient risk varies by subclass nevertheless. Compared to stand-alone SOBs, the ambient
risk functions of combined SOBs are more acute, quantitatively and qualitatively, nearer the
point-source. With respect to separating the subclasses, the difference in ambient risk functions
supports the City’s ordinance.

The perspective of criminological theory supports separating the subclasses of SOBs.
Few crlmmologlsts would find Figure 3.2d surprising or controversial. To demonstrate this
point, I will review the relevant criminological theory of secondary effects,

4.1  THE CRIMINOLOGICAL THEORY OF SECONDARY EFFECTS
Adapted to secondary effects phenomena, the routine activity theory of crime'? holds that

ambient crime risk is the product of four factors:

Targets x Value

Ambient Crime Risk = X Offenders
Police Presence

SOB sites have relatively high ambient crime risks because they attract relatively many fargefs to
their sites; and because, in the eyes of the rational offender, the targets have high values. The

13 This theory is due to L.E. Cohen and M. Felson, Social change and crime rate trends: A
* routine activity approach. American Sociological Review, 1979, 44:588-608. See also, M.
Felson’s Crime and Everyday Life, Second Edition (Thousand Oaks, CA: Pine Forge Press,
1998). The routine activity theory that predicts the SOB-crime relationship is one of the most
widely tested and accepted theories in modern social science. In 2005 alone, according to the

" Social Science Citation Index, the 1979 Cohen-Felson article was cited 621 times. In the last 30
years, the routine activity theory of crime risk has been tested thousands of times. Each test has
confirmed the theory.
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product of these two risk factors attracts predatory offenders with predictable consequences.
Finally, since these offenders are rational, they avoid sites with visible police presence.

The rational offenders in this theory move freely from site to site, stopping at sites with
high expected values™ and low police presence, They are “professional” ctiminals in the sense
that they lack legitimate means of livelihood and devote substantial time to illegitimate activities.
Some are vice purveyors who dabble in crime; others are criminals who use the promise of vice
to lure and lull victims. In either case, they view SOB patrons as exceptionally valuable targets,

The characteristics that give adult business patrons their high values are inherent to the
commercial activities that attracted them to the site. They are disproportionately male and open
to vice overtures; they carry cash; but most important of all, when victimized, they are reluctant
to involve the police. From the offender’s perspective, they make “perfect” victims.

The connection between crime and vice has been depicted in popular literature for at least
250 years. John Gay’s Beggar’s Opera (ca. 1765), e.g., concerns a predatory criminal MacHeath
and the vice ring composed of Lucy, Jenny, and Peachum. This popular view is reinforced by the
empirical literature on criminal lifestyles and thought processes. In the earliest and best-known
empirical study, Clifford R. Shaw describes the daily life of “Stanley,” a delinquent who lives
with a prostitute and preys on her clients.!

Criminological thinking on this point has changed very little in the 75 years since Shaw’s
The Jack-Roller. To document the rational choices of predatory criminals, Richard Wright and
Scott Decker interviewed 86 active armed robbers.'® Asked to describe a perfect victim, all
mention a victim who is involved in vice, either as a seller or buyer. Indeed, three of the armed
robbers interviewed by Wright and Decker worked as prostitutes:

From their perspective, the ideal robbery target was a married man in search of an
illicit sexual adventure; he would be disinclined to make a police report for fear of
exposing his own deviance (p. 69).

1* If a site has N targets with values v,, ..., vy, the site’s expected value is E(v) = IN (v, +
... + vy). This is the “average” that an offender would expect to take from a randomly selected
victim at the site.

' Shaw, C.R. The Jack-Roller: A Delinquent Boy's Own Story. University of Chicago
Press, 1966 [1930]). See also, Snodgrass, J. The Jack-Roller at Seventy. Lexington, MA:
Lexington Books, 1982.

'* Wright, R.T. and S.H. Decker. Armed Robbers in Action: Stickups and Street Culture.
Northeastern University Press, 1997.
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The rational calculus described by these three prostitute-robbers echoes the descriptions of other
professional predators. A synthesis of the extensive literature leads to the conclusion that, from
the perspective of the predatory criminal, SOB patrons are high-value targets.

Given a choice of SOB sites with roughly equal expected values, rational offenders prefer
the site with the lowest level of police presence. One ordinarily thinks of police presence in
strictly physical terms. An increase or decrease in the number of police physically at a site
reduces ambient risk. But police presence can also be virtual through remote camera surveillance
or even the presence of potential witnesses.

But whether physical or virtual, the effectiveness of police presence can be affected for
better or worse by broadly defined environmental factors. Due to the reduced effectiveness of
conventional patrolling after dark, e.g., crime risk rises at night, peaking around the time that
taverns close. Darkness has a lesser effect on other policing strategies, of course, and this raises
the general principle of optimizing the effectiveness of police presence. One theoretical reason
why SOB subclasses might have qualitatively different ambient risks is that they have different
optimal policing strategies.

4.2 THE THEQRETICAL ROLE OF SUBCLASSES

Since all SOB subclasses draw valuable targets to their sites, criminological theory holds
that all will have crime-related secondary effects. Nevertheless, if the defining characteristic of a
subclass affects any of the risk factors — the number and/or value of the targets at the site, the
number of offenders who have pursued targets to the site, or the effectiveness of police presence
at the site — criminological theory allows for qualitative differences in ambient crime risk among
the subclasses. '

In some instances, subclass specific risks arise because the defining characteristic of the
subclass implies (or creates) idiosyncratic opportunities (or risks) for particular types of crime.
Compared to the complementary subclass, e.g., SOBs that serve alcohol present idiosyncratic
opportunities for non-instrumental crimes, especially simple assault, disorderly conduct, ete.
Likewise, SOBs that provide on-premise entertainment present idiosyncratic opportunities for
vice crime, customer-employee assault, efc. Criminologists call this etiological crime category
“opportunistic.” There are many obvious examples and SOB regulations often treat subclasses
differently because their ambient opportunity structures are different,

But in addition to subclass-specific opportunity structures, the defining characteristic of
an SOB subclass may compromise the effectiveness of common policing strategies. Although
the opportunity structures of combined bookstore-arcades and stand-alone bookstores present
different opportunity structures, differences in the policing strategies required by the two SOB
subclasses represented in this suit are a more important consideration.

In the first case, the optimal policing strategy for arcades requires that a police officer
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inspect the interior premises. Since this places the officer at risk of injury, policing arcades
requires specially trained and equipped officers, prior intelligence, specialized backup
manpower, and other resources. Since potential offenders can wait inside the premises without
arousing suspicion, routine drive-by patrols to “show the flag” are ineffective.

In the second case, routine drive-by patrols are central to the optimal policing strategy for
stand-alone bookstores. Since the ambient risk function for this subclass can cover a several-
block area (see Figures 3a-c), drive-by patrols are an efficient way to provide a visible police
presence to the neighborhood. Visibility is per se a deterrent. Routine patrols can keep watch
for known offenders and suspicious activity. When problems are spotted, the routine patrol can
forward the information fo a specialized unit or, if necessary, handle it on the spot, requesting
backup resources only as needed.

To some extent, differences between the optimal policing strategies for the two SOB
subclasses represented in this suit amount to differences in cost. The cost of policing arcades is
more expensive than the cost of policing bookstores. Even if the cost-differential were ignored,
however, the optimal strategy for policing bookstore-arcades would be ineffective for policing
bookstores. Indeed, neighborhood patrols by plainclothes officers in unmarked cars would be
inefficient. Whereas visibility is a key component of the optimal policing strategy for
bookstores, for arcades, the optimal strategy requires invisible police presence.

“Problem-oriented policing,” the prevailing philosophy of policing in Los Angeles (and
for that matter, in the U.S. and Europe), points to legitimate rationale for the spatial separation of
SOB subclasses.”'” In simple terms, problem-oriented policing consists of analyzing a public
safety problem qua problem; of developing an intervention that reflects the problem’s unique
properties and that utilizes the local environment; and of measuring the effectiveness of the
intervention.”® The analyses reported in Section 3 above demonstrate that, while both SOB
subclasses have crime-related secondary effects, qualitative differences in their effects dictate
very different optimal policing strategies. In light of these differences, implementing a single
procrustian policing strategy for all SOB subclasses would be wasteful and inoptimal.

" William J. Bratton, the current LAPD Chief, is an early, well-known proponent of
problem-oriented policing. See, e.g., Bratton, W.J. The New York City Police Department's
civil enforcement of quality-of-life crimes. Journal of Law and Policy. 1994, 3:447-464; or
Kelling, G.L. and W.J. Bratton. Declining crime rates: Insiders' views of the New York City
story. Journal of Criminal Law and Criminology, 1998, 88:1217-1232. A recent speech by
Chief Bratton (A Practitoner's Perspective, From the Strects. National Institute of Justice Annual
Conference, July 17", 2006) is posted on the LAPD website. For a background discussion, see
Goldstein, H. Problem-Oriented Policing. Wiley, 1990,

'8 See, e.g., National Research Council. Fairness and Effectiveness in Policing: The
Evidence. National Academies Press, 2004.
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Technical Appendices
A. Converting latitude and Iongitude to Cartesian Co-ordinates

The COMPSTAT data file identified the locations of crime incidents by address and by
longitude and latitude (CRIMELOCX and CRIMELOCY). The North American Datum 1927
projection was used for the co-ordinates was North American Datum 1927. To translate the
latitudes and longitudes to Carlesian co-ordinates, the plotted data were read into ArcMap 9.0
and were reprojected in State Plane California 1983 (feet) area V. The results were exported to
an MS Access database file.

B. Converting COMPSTAT Crime Categories to UCR Categories

UCR Part1 UCR Part 11 All
Personal Property Personal Property Other
110 32 310 2212 250 - 7 442 909 234 89
210 2207 320 151 251 19 444 4 237 33
220 308 330 3248 624 4292 471 7 762 11
230 2008 331 323 626 409 474 2 805 9
231 33 341 1959 627 16 475 2 806 17
235 16 343 34 753 19 649 346 810 39
236 687 345 4 755 57 651 176 812 87
350 206 347 1 756 9 652 170 813 49
351 44 410 76 761 137 653 22 850 74
352 31 420 1147 763 23 654 20 900 251
- 354 432 421 8 886 83 660 15 901 85
434 2 430 3 888 302 661 4 902 3
437 7 431 1 910 44 662 27 903 10
439 4 433 4 920 14 664 14 943 5
450 5 440 2821 022 24 666 2 946 1445
451 1 441 36 928 175 668 32 954 6
622 6 480 19 930 1341 670 7 975 1
623 126 485 1 956 504 740 819 976 276
647 39 487 2 970 31 745 2294 978 518
860 182 510 3237 972 10 924 3 979 210
940 20 520 86 948 6 980 560.
521 264 949 3 986 31
648 21 997 2889
932 21 098 9480
933 13 999 13009

942 3
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Figure 1a - Concentric Parcels Centered on a Point-Source

d=1,2,3, .. parcels
Radius of the d" parcel =rd feet

Area of the d" parcel = (rd)2-n[r (d-1) 12 square feet




CRIME-RELATED SECONDARY EFFECTS - PAGE 21
RICHARD MCCLEARY, PH.D.

Figure 1b - Mean Ambient Risk for Nineteen Los Angeles SOBs
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Table 2.1 - SOBs in the City of Los Angeles

Business Name

Talk of the Valley

Le Sex Shoppe

Sherman Way Adult Books
Drake’s

Circus of Books

Bruce & Jeffrey’s Bird Cage
Adult Video Warehouse

Le Sex Shoppe

Brand X Videos

Adult World Video

J&B Book and Video

X-Spot 2 (aha Alameda Books)
Stan’s Bookstore

X-Spot 1 (¢ka Le Sex Shoppe)
X-Spot 3 {aka Highland Books)
Le Sex Shoppe

Le Sex Shoppe

Le Sex Shoppe

Jasons 11

Le Sex Shoppe

Bookstores

Bookstore-Arcades

Business Address

15452 Devonshire
21625 Sherman Way
11841 Sherman Way
7566 Melrose Ave

4001 W. Sunset Blvd
12300 ¥ West Pico Blvd
9718 Glenoaks Blvd

4539 Van Nuys Blvd

6161 Van Nuys Blvd

6406 Van Nuys Blvd

10930 Vanowen Street

1901 S. Alameda Street, #101
1117 N. Western

5507 Hollywood Blvd.

6775 Santa Monica Blvd, #6
3147 N San Fernando Road -
4877 Lankershim Blvd '
12323 Ventura Blvd

6408 Tujunga Ave

6315 ¥; Hollywood Blvd

Exclunded from sample
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Table 2.2 - Total Crimes, Jan 1, 2001 - March 6, 2007

UCR Personal UCR Property
PartI Partll Partl PartIl Other
15452 Devonshire 207 157 631 322 123
21625 Sherman 195 188 468 199 227
12300 W. Pico 51 47 149 38 105
7566 Melrose 177 157 588 266 127
4001 W. Sunset 138 182 438 130 108
11841 Sherman Way 638 35 274 44 84
9718 Glenoaks 10 12 109 21 29
Subclass Mean 120.9 111.1 379.6 145.7 114.7
1901 S Alameda 91 46 362 28 119
6775 Santa Monica ) 516 541 1192 238 229
1117 N, Western 745 603 878 525 300
5507 Hollywood 563 560 1045 460 273
3147 N. San Fernando 125 121 710 108 109
12323 Ventura 75 74 - 363 166 70
4539 Van Nuys 148 220 620 223 211
4877 Lankershim 207 179 808 161 180
6161 Van Nuys 225 590 498 236 495
6406 Van Nuys 317 537 730 275 271
10930 Vanowen 111 147 383 62 99
6408 Fujunga 67 62 234 45 109

Subclass Mean 265.8  306.7 651.9 210.6 2054
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Table 3.2 - Parameter Estimates for the Poisson Regression Model

Bry s@ry)  B/y) exp(B/y)

Constant -9.6311 0.24454 -39.38 .00007
Distance -0.0011 0.00005 -20.64 0.999
Combined SOB 0.8117 0.29833 2.72 2.252
UCR Personal -(0.4886 0.05264 -9.28 0.613
UCR Property 0.2824 0.04842 5.83 1.326
UCR Serious 0.7033 0.03366 20.89 2.020
Combined ¢ Distance -0.0003 0.00006 -5.51 0.999
Combined » Personal 0.4932 0.05853 8.43 1.638
Combined ¢ Property 0.1320 0.05436 243 1.141
Combined * Serious -0.1299 0.03722 -3.49 0.878

¢ 0.3422 0.10854
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Figure 3.2a - Victimization Risk by Distance from Site, UCR Personal Crime
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Figure 3.2b - Victimization Risk by Distance from Site, UCR Property Crime
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Figure 3.2¢ -

Vietimization Risk by Distance from Site, UCR Serious Crime
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Figure 3.2d - Risk Ratios for Three UCR Crime Categories
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Survey of Sexually Oriented Businesses
Toledo, Ohio

Introduction

Consultant Team

The City of Toledo retained Duncan Associates, in association with
Cooper Consulting Company, Inc., to undertake a study of sexually
oriented businesses within the City of Toledo. Project manager for
the study is Eric Damian Kelly, Ph.D., FAICP, vice ?.mmamE s&r
Duncan Associates. Teamed with muo is Connie
B. Cooper, FAICP, co-author, with Kelly, of the
American Planning Association’s Planning Advi-
sory Service Report Everything You Always
Wanted to Know About Regulating Sex Businesses.

The Toledo sexually oriented business study in-
cludes an analysis of ordinances, field studies of
sexually oriented businesses, findings and recom-
mendations for changes in zoning, licensing and other regulations.
The report includes a general identification of probable site opportu-
nities to ensure that the proposed ordinances will provide the contin-
ued availability of alternative locations, but not the availability of
specific sites.

Regulating Sexually Oriented Businesses

Regulation of sexually oriented businesses has become one of the
more challenging tasks facing communities today. Regulations must
balance legitimate community concerns about the businesses with
the First Amendment rights of the business owners and customers.

Courts increasingly demand that local governments base their zoning
regulations of sexually oriented businesses on documented land-use
effects of those businesses. Recent court decisions indicate that a
local government representing a jurisdiction of significant size isina
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better position legally if it conducts its own study of those impacts,
rather than relying on published studies or studies conducted in other
communities.

Most regulations of sexually oriented businesses are directed at nude
or topless bars, XXX video stores and other establishments devoted
almost entirely to sexually oriented
activities. However, many weli-
regarded merchants include in their
stock a measurable proportion of
arguably sexually oriented material; such ngmmmom include the
video rental stores with “adults only” backrooms, news dealers with
isolated racks of adult magazines and a variety of specialty stores
that may include certain sexually oriented items.

Although those who take the most negative view of sexually oriented
activities and materials would lump all such businesses together, this
creates an impossible situation, legally and politically. First, any
broad limitation on any business with any “sexually oriented” mate-
rials or activities would ultimately apply to every bookstore, every
movie rental store, every news dealer and, arguably, a variety of
other merchants, such as Victoria’s Secret, which trades on the
fringes of this market in some of the nation’s most upscale malls.
Although those who would like to see such materials and activities
eliminated completely from a community, the fact remains that there
are technically x-rated scenes in major works of literature, brief nu-
dity and sexual activity in Academy-award-winning motion pictures.

Toledo must seck balance in how it regulates land uses. Regulation
of sex businesses is one of the most litigated areas of land-use law
today. Communities that have tried to bar most or all sex businesses
bave generally lost court challenges to their regulatory schemes. In
that context, a community must make reasonable provision for the

‘existence of some sexually oriented businesses; on the other hand, it

is also clear that a community need not necessarily allow every such
establishment to offer the full range of sexually oriented products or
activities that its proprietors might like to offer. Courts have also
recognized that a sexually oriented business (such as a book store) is

3
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different from other businesses offering similar products that are not
sexually oriented. Toledo can adopt and implement different zoning
regulations for such businesses, provided that the effect of them is
not a complete ban on all such businesses.

Thus, Toledo must seck a balance. It must recognize the obvious po-
85& for negative impacts on a neighborhood from a XXX Video
= Store (“viewing booths available in-
side™), address the possible impacts of
: such less-intensively adult businesses as
the neighborhood video store with a backroom, and distinguish both
of those from a mainstream business that may, in the ordinary course
of business, carry a few items that have some sexually oriented ap-
peal.

Recent History in Toledo

Businesses Existing at the Time of the Study

At the time of the study’s fieldwork, Toledo had:
= Six adult cabarets, featuring nude or near-nude entertainment;
»  One adult theatre with adult video rentals;

m  Eight adult “bookstores™ (as they call themselves) that actu-
ally include books, videos, sex toys and video arcades offer-
ing sexually oriented, hard-core material;

m  Two retail shops focusing on lingerie and sex toys with lim-
ited media (in one case) and no media in the other, and with-
out video viewing booths;

= A bathhouse;
» A lingerie modeling establishment; and

= Four massage parlors (one includes lingerie modeling) oper-
ated by persons who do not appear to be licensed under the
Ohio Massage Therapy Licensing Act.

A complete list of these businesses is provided on page 12.
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Current Regulations

The primary regulation of sexually oriented businesses in the City of
Toledo is through zoning. The City now allows such establishments
in the C-3 zoning district. The zoning ordinance defines “adult enter-
tainment” establishments as follows:

As used in this Zoning Code, "adult entertainment" shall
mean: massage parlors operated by anyone not a duly li-
censed medical doctor, osteopath, chiropractor, nurse, physi-
cal therapist treating patients recommended by a licensed
physician under a duly licensed physician's direction or per-
son practicing the art of massage on the face or hands in a
beauty parlor or barber shop duly licensed within the City;
and adult bookstores, adult motion picture theatres, adult
mini-motion picture theatres, adult entertainment cabarets, or
similar entertainment. .

City Code, §1131.01(w), relating to permitted uses in the C-3 zoning
district. The uses are made subject to the following conditions:

(1) The establishment of the above adult entertainment uses
shall not be located within:

A. 500 feet of any residential district, school, church,
park, playground or other use established specifi-
cally for the activities of minors, as measured by the
radius from the location of the adult entertainment
use; and

B. 1,000 foot radius of another existing adult enter-
tainment use, as measured by the radius from the lo-
cations of the adult entertainment uses.

City Code, §1131.01(w)(1). Defines “adult bookstore™ as:

An establishment having a substantial and significant portion
of its stock in trade in books, magazines, and other periodi-
cals, as well as films, video cassettes, and discs which are
distinguished or characterized by their emphasis on matter
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depicting, describing or relating to “specified sexual activi-
ties” or “specified anatomical areas”.

Note: Not all retail establishments carrying adult materials
are included within the retail definition of an adult bookstore
now used in the ordinance

City Code §1131(w)(2)A. Although we concluded that both The
Love Boutique and Priscilla’s should be regulated as sexually ori-
ented businesses, neither of them appears to contain a “significant or
substantial portion” of its stock in defined books, videos or other
media; in fact, The Love Boutigue has none at ali.

Under Ordinance No. 122-99, the City established new regulations .

for video arcades showing sexually oriented material. Those stan-
dards, codified as Chapter 767 of the City Code (under business
regulations), include the following:

(b) Each and every viewing booth for all film or video
devices must comply with all of the following:

(1) Be visible from a well-illuminated continu-
ous main aisle;

(2)  Not be obscured by any curtain, door or
other enclosure;

)] All side or rear walls must be without holes
or openings;

4 Shall not be occupied by more than one pa-
tron at a time;

3 Be illuminated by a light bulb of a wattage
of no less than 25 watts;

®) All floor coverings in viewing rooms shatl
be nonporous, easily cleanable surfaces,
with no rugs or carpeting;

€} All wall surfaces and seating surfaces in
viewing rooms, ot any room or area provid-
ing patron privacy shall be constructed of, or
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permanently covered by nonporous easily
cleanable material;

A@kduounonmmmmmwm:gw%#o_omhmhawma-
- tary at all time.

City Code, §767.02(b). The industry has an action pending against
that language — in particular, against the language prohibiting the use
of doors on the booths, and it is not currently being enforced. Most
of the video viewing booths that we observed had doors on them;
many of those focked. At several establishments, there were viola-
tions of the prohibition on holes between booths — often called “glory
holes™ in the industry, presumably for the “glory” of facilitating sex-
ual contact between unseen partners in adjoining booths.

Under Chapter 1735 of the City Code, the City of Toledo licenses
and regulates bath and massage parlors. The chapter establishes li-
censing criteria, operating
standards and standards for . —— gy
facilities used in bath- Egﬁ Sen
houses and massage parlors. However, the provisions of the code do
not stipulate that a person providing the massage hold a massage
therapy license from the State Medical Board of Ohio.

On May 7, 2002, the City Council adopted a moratorium, prohibiting
the establishment of additional sexually oriented businesses, with the
intent of allowing time for completion of this study and considera-
tion of recommendations made as a result of it.

Litigation since 1990

Regulation of these businesses has been a contentious and trouble-
some issue in Toledo for ten years or more. Reported and selected
litigation involving adult businesses in Toledo has included:

Cong Chon Kim v. Vasko, 2000 Ohio App. LEXIS 1342
(Ohio Ct. App., 6™ District, Lucas County, 2000). The City
denied renewal of a massage establishment license on the
grounds that the premises were too close (3 feet) to another
adult entertainment establishment — the Flamingo Cabaret



(now Platinum Showgirls). The City admitted that the initial
issuance of the license had been in error, because the viola-
tion also existed at that time. After the building inspector
noted the violation, the Director of Finance denied the hL-
cense application; the denial was upheld by the Massage Li-
cense Board of Review of the City and by the common pleas
court. The appellate court affirmed. The court held in part
that the separation requirement was a valid “time, place Epa
manner” restriction on the conduct of protected expression.’

Lima v. City of Toledo, 972 F. Supp. 432 (N.D. Ohio 1997).
The federal court issued an injunction that allowed Scarlett’s
to operate at its present location and that declared it a “legal
use.” The City denied Scarlett’s special use permit on the
grounds that establishment of the business at that location
would violate the provision of the City ordinance prohibiting
adult entertainment centers that are "located within a 1,000

foot radius of either two such other ﬁmm " Scarlett’s chal-

lenged this provision on the
grounds that “the ungrammatical
phrase was susceptible to multi-
ple interpretations, and that such
vagueness created a risk that
First Amendment freedoms could cm EoObmaEﬂog:%

- chilled.” The court found that the proposed location con-
formed with all other requirements of the ordinance and that
the challenged provision could not be enforced.

Dia v. City of Toledo, 937 F. Supp. 673 (N.D. Ohio 1996).
The federal court issued a preliminary injunction that ai-
lowed the predecessor of Platinum Showgirls (then cailed

! Note that both sides apparently assumed at that time that the massage par-
lor was to be accorded the same First Amendment protection as the dancing
establishments and book and video stores; we have found no case that sup-
ports that position and a number that support the contrary conclusion, that
“there is no Constitutional right to 2 massage.” See discussion at 39.
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Flamingo Cabaret) to open at its present location. The case
focused on the denial of a special use permit required to es-
tablish the business. The court ruled for the applicant essen-
tially on two alternative grounds. First, the court held that
the City’s zoning ordinance did not contain adequate stan-
dards to control the issuance of a special use permit thus giv-
ing the city council too much discretion, and therefore the
ordinance amounted to an unconstitutional prior restraint on
First Amendment rights; second, the court held that the city
council in fact had no right to deny a special use permit un-
der the circumstances and that the applicant had met all of
the requirements for the issuance of the permit.

City of Toledo v. Gombar, 1992 Ohio App. LEXIS 2647
(Ohio Ct. App., 6™ District, Lucas County, 1992). This case
involved an adult cabaret that had changed from scantly clad
“g0-go girls” to entertainment featuring full frontal female
nudity. Based on citizen complaints, the Building Commis-
sioner determined that the establishment was operating in
violation of the City’s zoning ordinance.”* Although the
Building Commissioner’s notice informed Gombar of a right
of appeal to the Board of Zoning Appeals, Gombar did not
appeal that decision but took the matter to court. The com-
mon pleas court ruled for the City on the merits, but the ap-
pellate court held that the trial court should not have reached
the merits and that the Gombar claim should be dismissed
for failure to exhaust administrative remedies by appealing
to the Board of Zoning Appeals.

State of Ohio ex rel. Pizza v. Déja vu, Inc., Case No. 90-
0417 (Common Pleas, Lucas County, Ohio}. This action was
brought by the county prosecutor seeking to close Déja Vu,

? It was clearly in violation of the ordinance because it did not have a spe-
cial use permit; it is not clear from the record whether a business at this lo-
cation could have met the separation and other requirements for a special
use permit. :



an adult cabaret. Although the court refused to close the es-
tablishment as a public nuisance and rejected the prosecu-
tor’s claim that the actions of the dancers constituted prosti-
tution, the court attempted to balance the interests involved,
noting:
In fact — given a constitutionally protected right of
expression as it involves the parrow question of
mude dancing — this Court finds that there is no cor-
responding constitutional right for the dancers at
Déja Vu to remain nude once their dance routines
are ended; that there is no corresponding constitu-
tional right for the dancers at Déja Vu to touch any
of the customers at any time; and that there is no
corresponding constitutional right for the dancers at
Déja Vu to manipulate their genitalia as part of their
dance routine.

Case No. 90-0417, at 4. After a thoughtful (and ironically
humorous) discussion of the facts and that law, the court is-
sued an injunction against Déja Vu, Inc., an individual
named defendant, “together with their agents and employ-
ees” against:

Touching any customer during the course of a dance
routine; they are further enjoined from coming any
closer than two feet from any customer during any
dance routine at Déja Vu; they are further enjoined
from touching their genitalia during the course of the
dance routine at Déja Vu; and they are ordered to
eject any customer who touches the breast, thigh,
crotch, buttock of any dancer or member of the ser-
vice staff.

Case No. 90-0417, at 16-17.

Dealing with live adult entertainment in Toledo changed
significantly with the decision of the U.S. District Court for
the Northern District of Ohio in J.L. Spoons, Inc., v. City of
Brunswick, 181 F.R.D. 354; 1998 11.S. Dist. LEXIS 13584
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(N.D. Ohio 1998). Ohio, like many other states, has an ad-
ministrative liquor regulation that that prohibits knowingly
permitting a female to dance in a liquor establishment with
insufficient attire, such as “pasties,” which portrayed the fe-
male as dancing in a ﬁoﬁ_mmm state. See Ohio Admin. Code §
4301:1-1-52 (Rule 52)°. In this suit, operators of an admit-
tedly topless cabaret that served alcohol challenged the Con-
stitutional validity of the H.omEmﬂou The court ruled for the
industry, issuing a permanent injunction against enforcement
of the rule. After noting that “Rule 52 aEEoua several ex-
traordinarily vague terms, including ‘improper’, “lewd’,
“jmmoral’, ‘indecent’ and ‘profane’, without providing any
explanatory definitions or limiting constructions,” (1998
U.S. Dist. LEXIS 13534, at 12), the court held:

Given that the vague terms of Rule 52 not only ap-
ply to conduct, but also apply to the spoken and
written word, Rule 52 clearly "sweeps within its
prohibitions what may not be punished under the
First and Fourteenth Amendments." Grayned v. City

? Pertinent portions of the rule read:

No permit holder, his agent, or employee shall knowingly or will-
fuily allow in, upon or about his licensed premises improper con-
duct of any kind, type or character; any improper disturbances,
lewd, immoral activities or brawls; or any indecent, profane or ob-
scene language, songs, entertainment, literature, pictures, or adver-
tising materials; nor shall any entertainment consisting of the spo-
ken language or songs which can or may convey either directly or
by implication an immeoral meaning be permitted in, upon or about
the permit premises. .
Entertainment consisting of dancing, either solo or otherwise,
which may or can, either directly or by implication, suggest an
immoral act is prohibited. Nor shall any permit holder, his agent,
or employee possesses or causes to have printed or distributed any
lewd, immoral, indecent, or obscene literature, pictures or advertis-
ing materials.




of Rockford, 408 U.S. 104, 115, 33 L. Ed. 2d 222, 92
S. Ct. 2294 (1972). For example, depending upon
the particular sensibilities and morals of those cur-
rently in charge of enforcing Rule 52, the reading of
poetry, the showing of a film, the singing of a song
or the performance of an interpretive dance that
deals with sexuality, rape, abortion or suicide may
subject a liquor permit holder to the revocation of
his or her permit. Similarly, owners of comedy clubs
that serve alcohol may be punished for allowing co-
medians who use coarse language, such as Richard
Pryor or George Carlin, to perform on stage. Restau-
rant owners who serve alcohol and also display non-
obscene artwork portraying the naked buman form
may be subject to a penalty. The type of protected
First Amendment expression that Rule 52 threatens
to punish is seemingly endless. Therefore, Rule 52 is
unconstitutionally overbroad, in violation of the First
Amendment and must be permanently enjoined.

For the foregoing reasons, this Court finds Rule 52
unconstitutionally overbroad in violation of the First
Amendment, and permanently enjoins its enforce-
ment. :

1998 U.S. Dist. LEXIS 13584 at 15-16. The state then
promulgated a new version of Rule 52, of which the same
court, in a subsequent proceeding, provided this précis:

The challenged sections prohibit permit holders from
allowing anyone on their permit premises to “engage
in any lewd or disorderly activities,” “appear in a
state of nudity,” “touch, fondle, or caress [certain
body parts] of any person,” or “commit improper
conduct of any kind . . . that would offend the pub-
lic’s sense of decency, sobriety, or good order.”
Ohio Admin. Code 4301:1-1-52 §§ (B)(1), (B)(2),

(B)(3), (BXT) (1998).
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J.L. Spoons, Inc., v. Brown, 40 F.Supp.2d 902, at 904 (N.D.
Ohio 1999). After denying the state’s motion to dismiss the
case (40 F.Supp.2d 902), the court considered the matter on
the merits, holding that the new rule was unconstitutionally
over-broad and thus issuing a permanent injunction against
its enforcement. J.L. Spoons, Inc., v. O’Connor, 190 FR.D.
433; 1999 U.S. Dist. LEXIS 20288 (N.D. Ohio 1999). Al-
though the court now found that portions of the new rule
were enforceable, it found that other portions remained
overbroad and unconstitutionally vague; because the court
found that it was impossible to sever the unconstitutional
portions, it held the entire regulation unconstitutional an en-
joined its enforcement.

An Ohio appellate court has held somewhat more narrowly
that some portions of the new Rule 52 are unconstitutionally
vague, although it upheld the action of the state in revoking a
liquor license based on violations of parts of the rule that it
found not to be unconstitutional. 761 Dublin, Inc. v. Ohio
State Liquor Control Comm’n, 2001 Ohio App. LEXIS 5905
(Ohio App. 10® Dist., Franklin County, 2001), app. den. 95
Ohio St. 3d 1438, 766 N.E.2d 1003 (Ohio 2002). It is our
understanding from third-party sources that Rule 52 in its
current form is currently enforced in the southern parts of
Ohio, which are not within the jurisdiction of the federal
court that issued the injunction against enforcement of the
rule.

Recent Developments

Shortly before we began work on this study, the City denied a license
for a massage parlor at 1002 North Reynolds Road (above one of the
existing book stores). The license was denied on the grounds that the
proposed establishment was too close to another adult entertainment
establishment (downstairs), too close to a residential use (immedi-
ately behind the building) and too close to a church (across the
street). The applicant has appealed the denial of the application to the




Court of Common Pleas. Geha v. City of Toledo, C10200105710
(Ohio Court of Common Pleas, Lucas County, 2001).

One of the issues that clearly led the City to determine that it needed
a comprehensive study of sex _..Emﬁommom in Toledo was the decision
of Priscilta’ m to open what we cate-
gorize as a “sex shop” across from
the Notre Dame Academy in west
Toledo. Because the emphasis of
the store is on racy lingerie, sex
toys and gag gifts, with only a lim-
ited stock of adult videos and
magazines, it may have not fallen
§EE Ea mmmann of am&& entertainment establishment” in the
current City code. The City initially allowed the store to open and
then, after a number of citizen protests about the location, attempted
to close it on the grounds that it was located too close to a school and
church. In the face of litigation, the City allowed the store to open.
See Toledo Gifts, L.L.C., vs. Toledo, (Case No. 3:02CV7123, N.D.
Ohio, 2002). Clearly citizens of the community thought that the City
was regulating the location of such businesses, regardless of whether
that is the effect of the current ordinance. ,

Also pending in court is Four-Star Books, Inc., v. City of Toledo,
Case No. 3:99CV7450 (N.D. Ohio, 1999), a case by multiple opera-
tors of sexually oriented bookstores in Toledo challenging the “doors
off” provisions for video arcades, established by Ord. No. 122-99.

A more recent action is Soumbasis v. City of Toledo, 3:02 CV7350
(N.D. Ohio 2002), challenging the moratorium adopted to prevent
the establishment of additional adult entertainment facilities during
the conduct of this study and consideration of its recommendations
for amendments to City ordinances. Based on the facts of the case,
the federal court in August held that the moratorium shouid not have
been applied to Soumbasis’ business and issued a preliminary injunc-
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tion against enforcement of the moratorium against Soumbasis or his
business®.

Toledo has had ongoing concerns with local taverns that have begun
to feature adult entertainment. On July 4, 2002, Toledo undercover
vice narcotics detectives visited three exotic dance clubs: Club Cha-
blis zoned C-3: Ecstasy Club zoned C-3; and Hot Shotz zoned M-1.
The visits revealed that all dancers were dancing topless, and in Hot
Shotz, 6 dancers were dancing completely nude. All three clubs were
closed by the Commissioner of Building Inspection due for viola-
tions of the zoning ordinance — Hot Shotz for operating in an M-1
zone and the other two for operating an adult use within 500 feet of
residential zoning district without a Certificate of Use and Occu-
pancy (Toledo Municipal Code 1131.01-w, 1171.01, 1309.01-a,
1309.03). Two of the cases were scheduled to be heard on appeal by
the Board of Zoning Appeals, but both parties withdrew those ap-
peals, indicating that they intended to reopen in compliance with ap-
wrnm_&m Zoning.

Another recent development related to sex businesses in Toledo is
the federal indictment of the Young A. Kim, operator of the Rainbow
Health Spa, for a variety of alleged violations of the Racketeer Influ-
enced and Corrupt Organization (RICO) statute and alleged money
laundering.®

Other Current Issues

Certainly the litigation over sexually oriented businesses is both a
part of the problem facing the City and an indication of the impor-
tance of the issue to the City and its residents. It is not an issue that
will disappear on its own. Further, the City’s piecemeal actions to
deal with the issue to date appear not to have accomplished their in-
tended purposes.

* The order that we received is undated but has an August 13, 2002, date
stamp for the copy.
> Toledo Blade, 2 August 2002, pp. 1, 2.



The litigation is only one part of the issue, however. Despite this his-
tory of contention over the businesses, the City has not been entirely
attentive to issues involving sexuaily oriented businesses. Three of
the adult cabarets that we visited (Club Ecstasy, Club Chablis and
Hot Shotz) had permits to operate only as bars but were, until just
recently, passively allowed (with the City’s knowledge but without
official approval) to feature sexually oriented entertainment even
though two were located too close to residential areas and one was in
the wrong zoning district for adult entertainment. As noted above,
only recently has the City taken action against all three businesses
and closed them for violating the City’s zoning ordinance.

The task of the City is a difficult one, however. It currently attempts
to regulate the operations of these establishments through zoning,
which is a good tool for dealing with issues- of location but a poor
one for dealing with actual operations. The only establishments over
which the City has attempted to establish any operating control
through licensing are the massage parlors, although there is little evi-
dence that the current licensing ordinance is accomplishing the
City’s purposes.

The difficulty of dealing with these issues is further illustrated by the
operation of Déja Vu, which is still subject to the injunction of the
Lucas County Court of Common Pleas, cited above. We found Déja
Vu to be a well-managed establishment that is, in many ways, the
best of the adult cabarets now operating in Toledo from a public pol-
icy perspective. Nevertheless, we personally observed the following
actions, all of which violate the clear language of Judge Skow:

Dancers touching customers in the course of a dance routine,
in particular wrapping their breasts around the faces of tip-
ping patrons and taking tips from customers’ laps, using the
dancers’ mouths to do so;

Regularly coming within less than two feet of customers dur-
ing dance routines, including the couch dances.

EEocm_.u the judge did not specifically enjoin nudity between dance
routines, he found that there was no constitutional protection for it;
the technique for soliciting customers for couch dances at Déja Vu is
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for the dancers, nude on top, to circulate among customers, touching
them and/or coming very close to them, pitching these personal ser-
vices. The injunction has had some effect, however; Déja Vu danc-
ers, unlike their counterparts at some other establishments, did not
ever ride the laps of their customers during “couch dances” — at least
not in our presence.

The Study in Context

The purpose of this study is to provide the City with a fresh and ob-
jective look at the adult entertainment and related industries currently
operating in Toledo. It is our intent to offer the City a comprehensive
set of recommendations through which it can address the issues re-
lated to these sexually oriented businesses in ways that balance the
concerns of citizens with the rights of the businesses and their cus-
torners.

There are certainly a variety of expectations of this study. There are
undoubtedly residents of the community who hope that our study
will give the City a basis for “banning pom.” It will not do that, be-
cause the City cannot consti-
tutionally ban lawful pornog-
raphy. Some representatives
of the industry may believe
that this is simply another
band-aid approach to the issue by the City. It will not be that, cither.
The City needs regulations that are clearer, more effective and more
easily enforced. We hope that our recommendations can help to sim-
plify enforcement, but any attempt to regulate operating businesses is
necessarily labor intensive — much more so than simply controlling
the location of particular activities through zoning. We certainly be-
lieve that a clearer set of regulations can limit the amount of litiga-
tion faced by the City by reducing the uncertainty sometimes faced
by the industry.
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Site Survey

Issue Orientation

As part of the initial work effort, the consultant team toured Toledo’s
sexually oriented businesses with staff members and met with the
study’s steering committee comprised of the planning department,
police force, building services and the legal department. The team
also met with city council members, neighborhood groups and repre-
sentatives of the sexually oriented businesses to further understand
the issues and concerns. .

We analyzed existing zoning and licensing ordinances in the city as
they relate to the study, and reviewed state statutes and past or ongo-
ing litigation concerning sexually oriented businesses. Our review of
the ordinances examined two different aspects: provisions that di-
rectly impact sexually oriented businesses; and the zoning character-
istics of more intensive non-residential districts that may provide
some appropriate locations for sexually oriented businesses. Existing
crime reports were reviewed to understand the types of complaints
and convictions related to sexually oriented businesses.

Approach to Site Visits

We conducted a minimum of two site visits to each of the 25 sexu-
ally oriented businesses within Toledo. The only exceptions were the
massage parlors and the bathhouse, The Diplomat. At these estab-
lishments, we inquired at the front door about the rates and services;
we did not attempt to patronize what we call “touching businesses.”
We relied on police and other reports regarding the activities within
these businesses. One business (Snap Shots, a nude photography stu-
dio), closed before our study began; therefore our report only briefly
discusses this business. In addition to existing businesses, we at-
tempted to identify other businesses that mught be included in a regu-
latory program aimed at sexually oriented businesses — such busi-
nesses include mainstream video stores and newsstands with signifi-
cant stocks of sexually oriented material in backrooms.
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During our site visits, we took photographs of the exterior portions
of the businesses, however, no photographs were taken from within
the businesses. As part of the site visits, we surveyed the exterior
premises, available parking, lighting, signage, adjacent land uses and
appropriateness of the existing locations. Inside video bookstores, we
examined the types of merchandise available for purchase or rent
(videos), monitoring access and activities in the video booth area,
attentiveness of the employees/manager, cleanliness and interior
lighting, number of booths and their configuration, number and type
of customers and whether there was any loitering within the busi-
nesses or outside,

Site visits of exotic dancing establishments included the same exte-
rior survey information. Inside, the site visit focused on the interac-
tion of the dancers with customers, where and how this interaction
took place and the actions of management. The businesses included
in the survey were:
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Adult Videos and Video Viewing Booths
1. Adult Pleasures — Video Booths, 4404 N. Detroit Avenue
2. Adult Videos — Video Booths, 3107 W. Alexis Road

3. Adult Videos/Woodville News — Video Booths, 1634
Woodville Road

4. Adult Videos/G&L Videos/Jolly Trolley — Video Booths,
5070 Telegraph Road

5. Adult Videos/G&L Videos — Video Booths, 1124 N. Rey-
nolds Road

6. Adult Zone — Video Booths, 5661 Telegraph Road

7. Pleasure Palace/Adult Book Store — Video Booths, 135
South Byrne Road

8. Reyn-dor News/Toledo Adult Book Store — Video Booths,
1002 N. Reynolds Road

Sex Sheps
9. The Love Boutique — Sex Shop, 135 South Bymne Road

10. Priscilla’s — Sex Shop, 4739 Monroe Street

Exotic Dancing and Adult Theater

11. Club Chablis Gentlemen’s Club — Exotic Dancing, 5405 N.
Detroit Avenue |

12. Club Ecstasy — Exotic Dancing, 5038 Lewis Avenue

13. U&.w Vu Showgirls — Exotic Dancing, 135 South wum,.nn
Road

14. Hot Shotz — Exotic Dancing, 3835 N. Detroit Avenue
15. Platinum Showgirls, 5801 Telegraph Road

16. Scarlett’s Adult Cabaret — Exotic Dancing, 5765 Telegraph
Road
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17. Velvet Rope — Exotic Dancing, 4635 N. Detroit Avenue —
Not Opened

18. Westwood Art Theater & Adult Videos, 1602 Sylvania Ave-
nue

Bathhouse, Lingerie Modeling and Nude Photegraph
19. Diplomat — Bath House, 1313 Summit Street
20. Kim’s Lingerie Modeling, 5070 Telegraph Avenue
21. Snapshots — Nude Photography, 5701 Benore Road — Closed

Massage Parlors and Shower Massages
22. Chang Mi Health Spa — Massages, 135 S. Byrne Road
23. Lorain’s Private Studios — Massages, 5661 Telegraph Road
24. Rainbow Spa -- Massages, 5205 Telegraph Road
25. Suns Health Spa — Massages, 1722 W. Laskey Avenue
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Surveyed Businesses
Adult Videos and Video Viewing Booths

Adult Pleasures (%
4404 N. Detroit Avenue

Adult Pleasures is an adult video sales and viewing booths establishment operated in north
Toledo. It is currently zoned C-3. It is one of many adult uses in the Detroit Ave-
nue/Telegraph Road corridor. In addition to adult video sales and video booths, Adult
Pleasures handles adult magazines, cards, sex aids and novelties. The business is located in
a concrete block structure with approximately 40 paved parking spaces. Typically, during
the day the lot had 3 or 4 cars, however, late in the evening (11 p.m.) the number swelled
to approximately 10 or 12 cars. Operating hours are 24/7 and the age limit is 18 year olds
and above. Signs are limited to a 25-foot pole sign and roof-mounted signs both titled
“Adult Books.” The adjacent land uses are older industrial and commercial activities lo-
cated some distance from the business. :

Management is located at the entrance of the store to the right. During our visits they were
friendly and asked if we needed assistance. Two-thirds of the business’s space is devoted
to adult retail merchandise, with the remainder devoted to 18 video booths and 3 preview
booths. The store, although older in appearance, appeared clean. The interior of the busi-
ness is well lighted both in the retail portion of the business and in the video booth area.
The booths are located at the rear of the store through a single doorway. The booths have
one-person seats and doors that lock with about 3” of space at the top and bottom of the
doors. There is electronic monitoring of the booth area but little effort to detain anyone
walking straight back to the booths without buying tokens. There was loitering in the video
booth area and some booths had “glory holes.” These were clearly the more popular
booths.

Of the thirty-seven police calls to sexually oriented bookstores in a 39-month period, 10
were to this address. That finding, which we made after completing our field work, was not
surprising in light of our observations of activities in the back halls.
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Adult Videos (2

3107 W. Alexis Road

Adult Videos is an adult video sales and viewing booths establishment operated in north-
western Toledo. It is currently zoned C-3. It is the only adult use on Alexis Road. In addi-
tion to adult video sales and video booths, Aduit Videos handles adult magazines, sex aids
and novelties. The business is located in a concrete block structure that is painted entirely
black. The building sits very close to the front property line, and only provides about 8
paved parking spaces. During our visits there were only 1 or 2 people at the business. Op-
erating hours are 24/7 and the age limit is 18 year olds and above. Signs are limited to a
20-foot pole sign and multiple wall-mounted signs advertising adult video booths, maga- )
zines, videos and novelties. Adjacent land uses include a residence attached to a portion of (2) Adult Videos — Video Booths
the building and surrounding commercial businesses. This business was one of only two
businesses (The Love Boutique was the other business) that had a glass front that contained
some very limited adult merchandise viewable from the outside.

Two-thirds of the business’s space is devoted to adult merchandise, with the remainder
devoted to 16 video and 2 preview booths. Management is located near to the front of the
business to the right with the booths to the left of the store through a single doorway. The
interior of the business is well lighted in the retail portion of the business but much less so
in the video booth area. The video booths have one-person seats and doors that lock. There
is no electronic monitoring of the booth area and no effort to detain anyone walking
straight back to the booths without buying tokens. At the time of the visits, there did not
appear to be any loitering within the business. The management was quite friendly and the
store appeared very clean. The person on duty had worked with this company about five
years, and had actually transferred to this store from another one owned by the same com-

pany.

Adult Videos / Woodville News (3)
1634 Woodville Road

Adult Videos or Woodville News (sign indicates Adult Videos), an adult video sales and
viewing booths establishment, is the only adult business located east of the Maumee River.
This is one of only two adult businesses located in the M-2 Industrial District (the other is
the closed “Snap Shots” business on Benore Road). Adult Videos is located in a black
painted concrete block structure with approximately 30 gravel parking spaces. In addition
to adult video sales and video booths, Adult Videos handles adult magazines, sex aids and

(3) Woodville News — Video Booths
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novelties. During our visits there were four people in the business. The business operates
24/7, with a minimum age limit of 21 years or above. Signs are limited to a 20-foot pole
sign and multiple wall-mounted signs advertising 25-cent movies, magazines, videos and
novelties. Adjacent land uses include a bar to the east, a commercial business to the west,
an industrial operation across Woodville Road, and residences to the south.

Approximately two-thirds of the space is devoted to adult merchandise, with the remainder
devoted to 22 adult video booths and 3 preview booths. Management is located in the mid-
dle of the store with video booths to the left side of the store. The booths have one-person
seats and doors that shut but do not lock. The store had video monitoring but only of the
retail area. The retail area is well lighted but the booth area is very dark. The store ap-
peared recently remodeled and very clean. The management asked if they could assist us
but did not appeat to be monitoring activity in the booth area.

Adult Videos/G & L Videos/Jolly Trollev (4)

.

5070 Telegraph Road

This business appears to go by multiple names: Adult Videos, G & L Video Store, and
Jolly Trolley. Zoned C-3. It is one of many adult uses in the Detroit Avenue/Telegraph
Road corridor in north Toledo. Adult Videos is located in a gray concrete block structure
and sits at the intersection of Telegraph Road and Detroit Avenue with approximately 25
paved parking spaces. It is an adult retail establishment that also has video viewing booths.
In addition to adult video sales and video booths, Adult Videos handles adult magazines,
sex aids and novelties. During our visits there were 5 to 7 people in the business. The busi-
ness operates 24/7, with a minimum age limit of 18 years or above. Signs are limited to a
35-foot pole sign and multiple wall-mounted signs advertising adult video booths, maga-
zines, videos and novelties. Adjacent land uses include a lingerie modeling studio (Kim’s
Lingerie Modeling), Rainbow Spa (massage parlor) and an industrial scrap metal company.

Two-thirds of the business’s space is devoted to adult merchandise, with the remainder
devoted to 12 video and 3 preview booths. Management is located at the front entrance
with the video booths to the rear of the business. The interior of the business is weil lighted
in the retail portion of the business but much less so in the video booth area. The booths
have one-person seats and doors that lock. There is electronic monitoring of the booth area.
At the time of our visit, there was not strict enforcement of persons walking back to the
booths before buying tokens. We did observe that there were a couple of people hanging
around within the business. The management was quite friendly, but did not seem to know
anything about the adjacent lingerie modeling business.
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Adult Videos/G&L Videos (3

1124 N. Reynolds Road

Adult Videos or G&L Video Store is one of two C-3 zoned adult businesses on Reynolds
Road within a block of one another in southwest Toledo. The business is located in a black
concrete block structure with approximately 20 paved parking spaces. Adult Videos is an
adult video sales and viewing booths establishment. In addition to adult video sales and
video booths, Adult Videos handies adult magazines, sex aids and novelties. During our
visits there were two customers in the business. The business operates 24/7, with a mini-
mum age limit of 21 years or above. Signs are limited to a 15-foot pole sign and multiple
wall-mounted signs advertising adult video booths, magazines, videos and novelties. Adja-
cent land uses include a limousine rental business to the south and east, residences to the
east, a Chinese restaurant to the north and a Family Dollar Store across the street.

Like most of the adult video stores, two-thirds of the business’s space is devoted to adult
merchandise, with the remainder devoted to 12 video booths. Management is located in the
middle of the store with the video booths to the left and rear of the business. This was only
one of two businesses that had access control by way of a buzzer system. The interior of
the business is well lighted in the retail portion of the business but much less so in the
video booth area. The store appeared recently remodeled and very clean. This was also one
of the few stores that had video monitoring of the booth area and a buzzer when someone
walked into the area where the booths were located. Even though the booth area was fairly
dark, during our visit we tested the system and the speaker system very loudly said “only
one person to a booth!” The booths have one-person seats and doors that lock. We found
the management was quite friendly and attentive to persons entering the business.

Adult Zone (6
5661 Telegraph Road

Adult Zone is an adult video sales and viewing booths establishment operated in north
Toledo. Zoned C-3, it is one of many adult uses in the Detroit Avenue/Telegraph Road cor-
ridor. Based on information provided by the person at the front counter, the business has
been in operation since 1999 or 2000. It is located next door to Lorain’s Private Studio
(lingerie modeling and shower massages) and a few doors down from Scarlett’s Adult
Cabaret. In addition to adult video sales and video booths, Adult Zone handles adult maga-
zines, sex aids and novelties. The business is located in a gray painted brick structure, ad-
joining the two-storied building housing Lorain’s with approximately 30 paved parking
spaces. During our visits only one customer came into the business. Operating hours are

(6) Adult Zone — Video Booths
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24/7 with an age limit of 18 year olds and above. Signs are limited to a 15-foot monument
sign and a few small wall-mounted signs.

The business is in 2 L-shaped building with three-fourths of the space devoted to adult
merchandise, with the remainder devoted to adult video booths and a couple of preview
booths. Management is located at the front of the business to the left, retail merchandise in
the main portion of the businesses and the video booths in the segment of the building off
to the right a few steps below the main building. All portions of the interior of the business
are well lighted and very clean. The booths have one-person seats and doors that lock.
There is electronic monitoring of the booth area, but little effort to detain anyone walking
straight back to the booths without buying tokens. This was the only business that offered a
handicap accessible booth, with a separate ramp providing access to the booth areas. There .

were paper towel dispensers outside the booths and a sign asking patrons not to urinate in {6) Adult Zone — Video Booths
the booths. We did observe that there were no common walls shared between booths, thus
eliminating the problem with “glory holes.” At the time of the visits, there was no loitering
around or within the business. The management was friendly an asked if we needed assis-
tance.

Pleasure Palace / Adult Book Store (7
135 South Byrne Road

The Pleasure Palace, or Adult Book Store as the sign indicates, is one of four C-3 zoned
adult businesses in a strip shopping center on South Byrne Road in southwest Toledo.
Other businesses include The Love Boutique, Déja Vu and Chang Mi Sauna. The Pleasure
Palace shares the strip center’s large parking lot (100+ paved parking spaces) with these
other adult businesses). This business is an adult video sales and viewing booths estab-
tishment. In addition to adult video sales and video booths, Pleasure Palace handles adult
magazines, sex aids and novelties. During our visits there were 4 or 5 people in the busi-
ness, two who were just hanging around the booth area. The business operates 24/7, with a
minimum age limit of 18 years or above. An interesting quirk to the business’s operating
policies — it does not allow females into the video booth area after 9 p.m. Signs are limited
to one wall-mounted sign. Adjacent land uses include the other adult uses and a bar opened
mostly on weekends called The Field House. This bar, not the adult uses, appears to be the
subject of a number of police calls for fights and unruly customers.

(7) Pleasure Palace — Video Booths

About half of the business’s space is devoted to adult merchandise, with the remainder de-
voted to 16 aduit video booths and 3 preview booths. Management is located at the front of
the business to the left of the entrance. The video booths are situated at the rear. The inte-
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rior of the business is well lighted in the retail portion as well as in the video booth area.
The store appeared somewhat tired, particularly in the video booth area. There was no elec-
tronic monitoring of the booth area and the attendant was not particularly curious about
who went into the booth area. The booths had benches that would hold one or two people
with doors that lock. There were three glory holes linking six booths.

1002 N. Reynolds Road

Reyn-dor News, or Toledo Adult Bookstore as the sign indicates, is one of two C-3 zoned
adult businesses on Reynolds Road within a block of one another in southwest Toledo. The
business is located in a two-story vellow wood framed structure with approximately 8
paved parking spaces that are very close to the street. Reyn-dor News is an adult video
sales and viewing booths. In addition to adult video sales and video booths, Reyn-dor
News handles adult magazines, sex aids and novelties. During our visits there were two
people in the business. The business operates 24/7, with a minimum age limit of 18 years
or above. Signs are limited to a 15-foot pole sign and a wall-mounted sign advertising vid-
eos, novelties and 25-cent movies, magazines. Adjacent land uses include a donut shop,
two churches across Reynolds, and residences immediately adjacent to the business. Out-
side the business there is a sign advertising “Foxey’s” located above the video store. We (8) Reyn-dor News — Video Booths
were told this was an adult massage business, but at the time of our visit it did not appear
in operation.

Reyn-dor News is a fairly small sized business, with approximately half of the space de-
voted to adult merchandise, with the remainder devoted to 10 video booths. Management is
located at the entrance to the business on the right with the video booths to the rear. The
booths have one-person seats and doors that lock. The store had video monitoring but only
of the retail area. This area is well lighted but the booth area was more dirnly lit (some of
the fluorescent fixtures were covered by cardboard). The store appeared somewhat ill kept.
Management was very attentive, noticing that we were taking photos and inquired as to
what we were doing. They also closely monitored when someone walked back into the
booth areas without buying tokens.

Study of Sexually Oriented Businesses, Toledo, Ohio — August 26, 2002 | 18
e



Sex Shops

The Love Bouti
135 South Byrne Road

The Love Boutigue is one of two Toledo adult businesses that we classified as a “sex shop”
... a retail establishment with multiple types of adult merchandise such as sex novelties
and toys, lingerie, some videos and magazines but with no on-site entertainment within the
business. The other sex shop is Priscilla’s. The Love Boutique is located in a strip shopping
center with three other C-3 zoned adult businesses on South Byme Road in southwest
Toledo. The other businesses are Pleasure Palace/Adult Bookstore, Déja Vu and Chang Mi
Sauna. The business utilizes the strip center’s large parking lot of at least 100 paved park-
ing spaces. The Love Boutique has merchandise displayed in the windows, but most of it is
limited to lingerie-type merchandise. During our visits there was only one person in the
business and she appeared to be a Déja Vu dancer located next door. Unlike the 24/7 oper-
ating hours of the video viewing booths, The Love Boutique’s operating hours was from 10
am. to 2 a.m. Monday through Saturday and from noon until 2 am. on Sundays. The
minimum age limit for entering was 18 years or ‘above, Signs are limited to one wall-
mounted sign that advertises adult toys, dancewear, video rentals and arcade (there is no
arcade). The Love Boutique has two interesting features ... it is connected by a hallway to
Déja Vu and the store’s TV monitor appears to receive a direct feed from Déja Vu’s per-
formance stage (or a similar business). The store was very clean and nicely merchandised.
Management was friendly and somewhat attentive to store customers. Adjacent or near by
uses include the other adult uses and a bar opened mostly on weekends called The Field
House. This bar, not the adult uses, appears to be the subject of a number of police calls for
fights and unruly customers.

Priscilla’s (10
4739 Monroe Street

Priscilla’s is the second Toledo adult businesses (The Love Boutique is the other one) that
we classified as a “sex shop™ ... a retail establishment with multipie types of adult mer-
chandise such as sex novelties and toys, lingerie, some videos and magazines but with no
on-site entertainment within the business. Priscilla’s, on Monroe Street, is zoned C-3 in the
- northwest part of Toledo, and was opened this spring (2002). The business’s 20 parking
spaces are shared with the adjacent restaurant. Priscilla’s has received quite a large amount
of press coverage since its opening due to its location across the street from Notre Dame
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Catholic Academy and its very suggestive window displays (mannequins clad in bustiers
and panties). Compared to The Love Boutique, its operating hours are much more limited,
being open from 10 a.m. to midnight Monday through Saturday, and from noon to 10 p.m.
on Sunday. The minimum age limit for entering is 18 years and above. Management was
friendly and asked us if we needed assistance. Signs are limited to a 20-foot pole sign and
wall-mounted signs advertising lingerie and novelties. Adjacent land uses include commer-
cial uses within the strip center and the catholic school across Sylvania Avenue.

i i Adult t
Exotic Dancing and Theater (10) Priscilla’s — Sex Shop

Club Chablis Gentlemen®s Club (i1
5405 N. Detroit Avenue

Club Chablis Gentlemen’s Club is a nightclub featuring female exotic dancers. The prop-
erty, zoned C-3, is in west Toledo and is one of many adult uses in the Detroit Ave-
nue/Telegraph Road corridor. Club Chabiis is housed on the first floor of a two-story con-

crete structure with approximately 30 paved parking spaces. Upon entering the bar, there is
a small cover charge; the bar is on the left and stretches the full length of the room; small

b

tables and chairs are in the center; at the rear is an elevated rectangular dance stage ap-
proximately four feet in height measuring 10” x 18’; and behind the stage is a large dark
room with couches where lap dancing is performed for customers. At the time of the site o :
visits, there were three or four dancers who danced topless with g-strings on. Customers (11) Club Chablis — Exotic Dancing
would come up to the stage from time to time, offer the dancer a tip and she would usually
rub her bare breasts in the customer’s face. Dancers also solicited private lap dances. If a
customer declined, the dancer would go onto another table; if the customer agreed, the
dancer would take the customer into the backroom and perform the lap dance with the cus-
tomer sitting on the couch. The partially nude dancer would make full-body contact with
the customer remaining clothed. Overall, the club was reasonably clean with a cordial
management. A key issue is Club Chablis’ location adjacent to single-family residences to
the west of the club; however, to the east is older industrial development.

On the date of this report, it is our understanding that adult entertainment is no longer be-
ing offered at this establishment.
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Club Ecstasy (12)
5038 Lewis Avenue

Club Ecstasy is a nightclub featuring female exotic dancers. The property, located on
Lewis Avenue and zoned C-3, is in north Toledo about a mile west of the many adult uses
in the Detroit Avenue/Telegraph Road corridor. The one-story concrete structure with a
wood facade and approximately 20 paved parking spaces sits very close to the Lewis Ave-
nue right-of-way line. We observed that parking is sometimes 2 problem, with cars being
double stacked on busy nights. On some nights, there is a small cover charge, but not al-
ways. Inside, the bar stretches down the left side of the room; tables and chairs surround
the U-shaped elevated dance stage that is approximately three fect in height and 10° x 357;
and there is a five-foot high walled area to the right of the front entrance with couches
where dancers provide lap dances for customers. At the time of the site visits, there were
four or five dancers who danced topless with g-strings on. Customers would come up to
the stage from time to time, offer the dancer a tip and she would usually rub her bare
breasts in the customer’s face. Other times the dancer would rub the customer’s face in her
crotch. Unlike Club Chablis, lap dances were solicited much less formally. Often the
dancer would be sitting with the customer and then only after sometime would they go
back into the lap dance area. On the occasion that we observed a lap dance, full-body con-
tact was made by the partialty nude dancer with the customer remaining clothed. This is
the club that we observed a dancer being hired on what appeared to be “on the spot™ after a
brief audition. Overall, the club was in a somewhat run down condition, but seemed to
have friendly staff. Like Club Chablis’ location, Club Ecstasy is problematic with its loca-
tion adjacent to single-family residences to the north and east of the club. In fact, resi-
dences sit within 10 feet of the Club’s parking lot without any buffer provided; however, to
the west and south are older commercial areas.

On the date of this report, it is our understanding that adult entertainment is no longer be-
ing offered at this establishment.

(12} Club Ecstasy — Exotic Dancing

135 South Byrne Road

Déja Vu Showgirls is a nightclub featuring female exotic dancers. The club is one of four
C-3 zoned adult businesses in a strip shopping center on South Byrne Road in southwest
Toledo. The other businesses are The Love Boutique, Chang Mi Sauna, and the Pleasure
Palace Adult Bookstore. The business utilizes the strip center’s large parking lot (100 +

(13) Déja Vu Showgirls -
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paved parking spaces). There is a cover charge, with women often given free admission.
This is a large club with a much more upscale look than the more neighborhood” bars like
Club Chablis and Club Ecstasy. The bar has a much less prominent position since the club
does not have an alcoholic beverage license (we understand that the club is in the process
of getting a license approved). Only soft drinks were served to customers. The club has
approximately 10 U-shaped upholstered lap dancing booths lining each side of the room
with a four-foot high half circle dance stage that was perhaps 30 feet in diameter. The gen-
eral routine was for a dancer to perform, usually totally nude at some point in the routine,
for about 10 minutes. As in other clubs, customers would come up to the stage, offer the
dancer a tip and she would rub her bare breasts in the customer’s face or the customer’s
face in her crotch. At the end of the performance, all the dancers (approximately 15) would
circulate through the crowd and ask customers if they would like to buy a lap dance. If the
customer declined, they would move on to another table. Both men and women were asked
if they would like to buy a lap dance. Since the lap dance booths opened up toward the
club’s general seating area, all the dances could be viewed by customers sitting at tables in (13) Déja Vu Showgirls
the club. The lap dances were performed in the nude with the dancers on occasion rubbing
up against the customers. During our visit, it was clear that management was present, but
there was clearly no enforcement of what we had heard of as the two-foot rule — that the
dancer could not be any closer to the customer than two feet while performing a lap dance
— a rule that had come out of litigation against Déja Vu. It was at this club that we learned
from talking with management that the dancers operated as independent contractors. Déja
Vu did not have dancers as paid employees but as contract employees on a per night basis.

Hot Shotz {14)
3835 N. Detroit Avenue

Hot Shotz is a nightclub featuring female exotic dancers on property zoned M-1. The club
is in north Toledo and is one of many adult uses in the Detroit Avenue/Telegraph Road
corridor. It is housed in a one-story pink painted concrete structure with approximately 35
paved parking spaces. There is a cover charge to enter. The club’s bar is on the right side of
the room with the square (20° x 20°) 3-foot high dance stage occupying the center of the
club. At the time of the site visits, there were approximately eight dancers who for the most
part danced topless with g-strings on (we did observe one dancer totatly nude and have
leamed that since our visits total nude dance at this club is more frequent). As in other ex-
otic dance clubs, customers would come up to the stage from time to time, offer the dancer
a tip and she would usually rub her bare breasts in the customer’s face. The area for lap
dances is a small area on the opposite side of the bar with vertical blinds offering privacy

(14) Hot Shotz — Exotic Dancing -
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for the lap dancing. From the vantage point of our table, the dancer performing the lap
dance kept her g-string on but rubbed her body up against the customer. Like Club Ecstasy,
lap dances were solicited fairly informally. Dancers seemed to spend more time sitting at
tables with the customer buying them drinks. The meanagement seemed attentive and the
establishment appeared reasonably well kept inside. Interestingly, the women’s bathroom
had a toilet with a douche system that was designated for dancers only. Overall, the club
was in better condition than Club Ecstasy and Club Chablis, but not as upscale as some
other clubs. However, like Club Ecstasy and Club Chablis, Hot Shotz is problematic with
its location adjacent to single-family residences to the west of the club. We also encoun-
tered a problem during one of our visits. We were followed outside by a man in his early
30°s who attempted to start an altercation, then waited in his truck in an attempt to follow
us, but then finally went his way.

Platinum Showgirls (15

5801 Telegraph Road

Platinum Showgirls is a nightclub featuring female exotic dancers on property zoned C-3.
The club is in north Toledo and is one of many adult uses in the Detroit Avenue/Telegraph
Road corridor. Somewhat like Déja Vu’s location, this club is within a commercial strip
center, thus there is more than adequate parking available for customers. The business has
operated since June 13, 1997. There is a cover charge to enter, and those customers above
the legal drinking age are issued wristbands (those under the age are not issued wrist-
bands). The dance stage is a large U-shaped stage (20x 30), clevated about four feet, with
tables surrounding it. Like all stages, there are chairs adjacent to the stage. The club’s bar
is located in the front of the room to the right of the stage. To the rear of the room are
booths and behind them is the entrance to the private lap dancing area. The night we vis-
ited, the club was sponsoring amateur night. The dancers at the Platinum Showgirls danced
totally nude. On a typical night, there are from 15 to 20 dancers. They dance on stage and
solicit private lap dances throughout the evening — a business that they appeared to do a
substantial amount of. Since the lap dancing area was a separate room, we do not know if
they performed totally nude like they did on stage. But we do know that on stage, as in
other exotic dance clubs, customers would come up to the stage from time to time, offer
the dancer a tip and she would usually rub her bare breasts in the customer’s face and
sometimes wrap her legs around the customer’s neck. Also, dancers would spend time sit-
ting at tables with the customers buying them drinks. This was the club where we observed
a nude dancer circulating among the crowd soliciting lap dances. Management seemed to
be very visible and the establishment, aithough very smoky, appeared well kept inside. One
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thing we noticed was that there appeared to be a large number of customers too young to
drink but not too young to come in and if they chose, purchase lap dances. .

As part of our study, we examined police reports of incidents at addresses related to all
businesses included in this report. During the 39-month reporting period for which we had
data, 92 of the 305 incidents that we reviewed related to Platinum Showgirls — in other
words, this one establishment, which is only one of 26 businesses included in the study and
one of six with live entertainment, accounted for 30 percent of the total police calls to all of
these businesses over that period of time.

Scarlett’s Adult Cabaret (16
5765 Telegraph Road

Scarlett’s Adult Cabaret is a nightclub featuring female exotic dancers on property zoned
C-3. The club is in north Toledo and is one of many adult uses in the Detroit Ave-
nue/Telegraph Road corridor. This is a fairly upscale club that has operated since March 9,
2000. There is a cover charge to enter (sometimes women are free), and like other clubs,
permits those 18 and above to enter, but not drink if they are below the drinking age. The
club’s bar is located to the right of the entrance and immediately in front of the stage. The
dance stage is a large U-shaped stage (12 x 30), elevated about four feet, with tables and
chair surrounding it and adjacent to the stage. Like Platinum Showgirls, the private lap
dancing area is through a couple of entrances behind the stage. On either side of the room
are elevated seating areas. Scarlett’s also sponsored an amateur night during one of our
visits. Like Platinum Showsgirls, Scarlett’s is also a totally nude exotic dancing club that
serves alcohol. On a typical night, there are from 15 to 20 dancers. They dance on stage
and solicit private lap dances throughout the evening. They appeared to do a substantial
amount of lap dances. Since the lap dancing area was a separate room, we do not know if
they performed totally nude as they did on stage. We do know that on stage, as in other . . :
exotic dance clubs, customers would come up to the stage from time to time, offer the (16) Scarlett’s Adult Cabaret
dancer a tip and she would usually rub her bare breasts in the customer’s face. The club’s
dancers seemed to be much more aggressive in how they would solicit lap dances, some-
times standing in between the customer’s legs and rubbing against them when they asked if
they were interested in a lap dance. Management seemed to be very visible and the estab-
lishment, although very smoky, appeared well kept inside. There were signs on the wall
and cards on some tables promoting after-hours parties. We were told that the club often
stayed opened past the legal time to serve alcohol but did so without serving customers
alcoholic beverages. .
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As part of our study, we examined police reports of incidents at addresses related to all
businesses included in this report. During the 39-month reporting period for which we had
data, 24 of the 305 total incidents occurring at all businesses occurred at Scarlett’s. What is
interesting about the Scarlett’s data is that only 6 of the 24 incidents occurred inside the
establishment, and at least two of those were attempts to rob the business. Those findings
reflect the tight management controls that we observed inside the business but may indicate
a need for better control over what occurs in the parking lot.

At the community meeting held to discuss issues related to the impacts of these businesses,
several persons reported that Scarlett’s had held a car wash at which its entertainers pro-
vided the car wash in the parking lot at the business. There was some concern over this
activity but even greater concern over a report that there were flyers for the car wash circu-
lated in 2 high school. Although we asked several people to provide us with copies of the
flyers, no one did so. We acknowledge this report but cannot attribute anything other than
the car wash to Scarlett’s management and staff. Although we believe that there probably
were some flyers at the high school, those could have been distributed by a student who (16) Scarlett’s Adult Cabaret
found one elsewhere and copied it, or even by a competitor of the club or an opponent of _
the clubs in general seeking to create negative publicity for the club. Although distribution
of such a flyer to students under the age of 18 reflects poor judgment, it is unclear what the
City could do to prevent that; assuming that the car wash was a lawful activity®, materials
truthfully advertising it are also lawful and in fact protected by the First Amendment’.
While we would strongly encourage Scarlett’s management to ensure that such incidents
not recur, nothing in our recommendations would encourage the City to attempt to regulate
the distribution of non-obscene flyers. _

Velvet Rope (17) — new
4635 N. Deiroit Avenue

Velvet Rope is a new nightclub in the process of opening what we have been told will fea-
ture male exotic dancers. The propérty is zoned C-3 and is one of many adult uses in the
Detroit Avenue/Telegraph Road corridor in north Toledo. Velvet Rope is a one-story pur-

8 The reports to us indicated that the women were clothed, although scantily so, thus making it legal
if perhaps not tasteful. :

7 Qee 44 Liguormart, Inc., v. Rhode Island, 517 U.S. 484, 116 S. Ct, 1495, 134 L. Ed. 2d 711
(1996), in which the U.S. Supreme Court struck down a state ban on advertising liquor prices.

(17) Velvet Rope — Exotic Uwun_mum
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ple and beige painted wooden structure with about 30 paved parking spaces. Although the
business was not open at the time of our fieldwork, it is our understanding that it has sub-
sequently opened but was not, at least initially, offering adult entertainment. Adjacent land
uses include commercial and residential.

Westwood Art Theater & Adult Videos (18
1602 Sylvania Avenue

Westwood Art Theater & Adult Videos, zoned C-3, is the only adult theater within the city
limits of Toledo. In addition to the theater, Westwood also offers adult videos. The busi-
ness is located on Sylvania Avenue in a highly commercial area of north central Toledo.
Although there is an entrance to the theater on Sylvania Avenue, this door is locked, and
access is gained through a side entrance on the west side of the building where there are
approximately 30 parking spaces available. The business’s adult videos are at the build-
ing’s entrance with the theater at the rear of the building in the traditional theater arca.
Business hours are from 10 a.m. to midnight, Sunday through Thursday, and until 2 a.m.
on Friday and Saturday. You must be 18 to enter. During our visit, we observed that the
theater was very dark and a customer was wandering around the theater in his underwear . ;
selectively sitting with different customers in the theater. After mentioning this to the man- (18) Westwood Art Theater & Video
ager, he went into the theater to see about our complaint.

Note that there were three police calls for public indecency and two for solicitation during
the 39-month period for which we examined police records. These five calls accounted for
21 percent of all police calls to adult businesses for sex-related crimes or indecency during
the period, although the theater is only one of 25 businesses included in the comparison.

Bathhouse, Lingerie Modeling and Nude Photography

The Diplomat — Bathhouse (19

1313 Summit Street

According to information provided by the city, The Diplomat is gay bathhouse. We were
told that a few years ago, there was a police raid on the business. Things did not go well
and in a lawsuit that followed, damages were awarded to the club. Today, the business op-
erates as it did in the past. We made no attempt to personally survey the business and will
depend on information provided by the city and the owner’s representative. Land uses to
the north of the business are residential, to the east is a bar and commercial property is to .

the west. The property is zoned M-1. property (19) The Diplomat — Bathhouse
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Kim’s Lingerie Modeling (20)
5070 Telegraph Avenue

Kim’s Lingerie Modeling is located next door to Aduit Videos (G&L Videos/Joily Trol-
ley). This is one of many adult uses in the Detroit Avenue/Telegraph Road corridor. It has
been in business since Dec. 15, 1998. We inquired of the business operators what they pro-
vided. They indicated a customer could enjoy modeling of lingerie for $40 with a required
$30 tip. This business was similar to at least two of the other massage parlors, with its op-
erations being closed and quite secretive. It is zoned C-3.

(20) Kim’s Lingerie Modeling

Snapshots — Nude Photography (21
5701 Benore Road — Closed

Snapshots was a nude photography studio that closed before our study began. It was lo-
cated in north Toledo about a mile east of the many aduit uses in the Detroit Ave-
nue/Telegraph Road corridor. The business closed spring 2002. The property is zoned M-2.

Massage Parlors and Shower Massages

Four massage parlors operate within the City of Toledo. Two are located on Telegraph
Road in north Toledo — Lorain’s Private Studios is next door to the Adult Zone (adult vid-
eos and video booths) and a couple of doors down from Scarlett’s (adult cabaret); Rainbow
Spa is located just a block away from Kim’s Lingerie Modeling and Adult Videos. All are
zoned C-3 except for Rainbow Spa which is M-1. All but Lorain’s operate with a simple
business license for providing massages, although the range of services offered at Lorain’s
includes “shower massages” and we observed a massage table there in a large shower stall.

(21) Snapshots — Nude _u__egmu.»,u__%

(22) Chang Mi Health Spa (23) Lorain’s Private Studios (24) Rainbow Spa (25) Suns Health Spa

135 S. Byrne Road _ 5661 Telegraph Road 5205 Telegraph Road 1722 W. Laskey Avenue
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Findings

Purpose

In our Toledo study, we looked for two types of data. First, we
looked for evidence of external impacts of the sexually oriented
businesses on adjacent neighborhoods. This is called “secondary ef-
fects.” A basic principle of First Amendment law in the United
States is that protected speech may not be restricted because of its
content, but such speech can be restricted to reduce the “secondary
effects” of the businesses on the umwmﬁvou.woom.w

Second, we looked for activities at sexually oriented business that are
of the type that concern local residents but that are not protected by
the First Amendment’s protection of freedom of specch or expres-
sion. For example, what a newspaper chooses to print is protected by
the First Amendment, but this does not protect its printing plant from
reasonable land use restrictions controlled by zoning regulations.
Similarly, although the First Amendment protects the performances
of dancers on stage as a form of expression, we are aware of no First
Amendment protection of lap dancing or other interaction between
dancers and the public.

Our findings regarding objectionable activities within the businesses
that are not protected by the First Amendment are far more extensive
than our findings regarding general impacts on neighborhoods. Yet
there is little doubt that the two sets of findings are inter-related. Any
veteran police officer will testify that a bar that bas been cited for
under-age drinking or frequent altercations inside the bar is the kind
of bar at which trouble spills onto the street — and does so far more

8 Playtime Theatres, Inc. v. City of Renton, 475 U.S. 41, 106 S. Ct. 925, 89
L. Ed 2d 29 (1986). See, also, D.G. Restaurant Corp. v. Myrtle Beach, 953
F.2d 140 (4th Cir. 1991) ; Thames Enters. v. City of St. Louis, 851 F.2d 199
(8th Cir. 1988); Genusa v. Cily of Peoria, 619 F.2d 1203 (7th Cir. 1980);
S&G News, Inc. v. City of Southgate, 638 F. Supp. 1060 (E.D. Mich. 1986),
aff'd, 819 F.2d 1142 (6th Cir. 1987).
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often than at other establishments. Similarly, a sexually oriented
business that has questionable activities inside is far more likely than
others to have negative impacts on the neighborhood — not necessar-
ily because of the business itself, but because it attracts patrons who
are looking for or at least willing to be around such activities.

Finally, in considering the secondary impacts of these businesses, it
is important to note that many of our recommendations relate to op-
erating regulations, to be implemented through a licensing ordinance.
The purpose of those recommendations is to ensure that each of the
businesses is well managed in accordance with clear community
standards. By ensuring the quality of the operations within the estab-
lishments, the City can often reduce the occurrence unnecessary sec-
ondary impacts on surrounding neighborhoods.

Secondary Effects
Proximity and Pedestrian Contact

The most important secondary effect of these businesses is the most
obvious — when such a business is located in close proximity to a
residence or a use frequented by families this creates a land-use con-
flict of the sort that zoning is intended to avoid. As the Supreme
Court noted in its landmark decision upholding the constitutionality
of zoning: ‘

Thus the question whether the power exists to forbid the
erection of a building of a particular kind or of a particular
use, like the question whether a particular thing is a nui-
sance, is to be determined, not by an abstract consideration
of the building or of the thing considered apait, but by con-
sidering it in connection with the circumstances and the lo-
cality ... A nuisance may merely be a right thing in the
wrong place - like a pig in the parlor instead of the barn-
yard. If the validity of the legislative classification for zon-
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ing purposes be fairly debatable, the legislative EamBmE
must be allowed to control.”

Where a sexually oriented business is located in a shopping center or
freestanding building with the primary access by automobile, anyone
coming in close contact with it is likely to do so by choice. In con-
trast, when such a business is located at a corner where a residential
street intersects a collector or arterial street, residenmts of the
neighborhood may have to
walk past the business to
reach a bus stop or nearby
shops. Similarly, where
such a business is located
along the access way to or
across the street from a
school or religious institu-
tion, wmoEm moEm to school or to worship service will encounter the
business regularly. The yellow building shown in the picture is the
Reyn-dor News at 1002 North Reynolds; note the houses just down
the street from it — it is also across the street from a house of wor-
ship.

Much of the sensitivity expressed about the businesses at the com-
munity meeting held in Toledo — and in other communities — relates
to the location of these businesses in close proximity to residential or
family-oriented uses. Although City officials had engaged in general
discussions with us about conducting this study at an earlier date, it
was when Priscilla’s opened 2 sexually oriented retail shop across
from Notre Dame Academy that City officials decided that the issue
was serious enough to merit a major study, even at a time of budget
difficulties in the City. There is nothing fundamentally wrong with
Priscilla’s; of the businesses that we visited in Toledo, it was one of
the cleanest and best managed. Its product line is risqué but certainly
not as likely to offend as the hard-core media collections at some of
the other establishments. We saw no indication that Priscilla’s en-

9 Village of Euclid v. Ambler Reaity Co., 272 U.S. 365, at 388, (1926).
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couraged or allowed sexual activity on or near the premises. In short,
as a sexually oriented business goes, it is near the low end of the
community impact scale. It is, however, as the Supreme Court noted
75 years ago, “like a pig in the parlor” — a perfectly reasonable crea-
ture in a location that is completely inappropriate for it. The picture
included here shows a view of the Priscilla’s building facing the
Notre Dame Academy. The problem with Priscilla’s is compounded
by the fact that it (and similar sex shops, including Toledo’s Love
woﬁﬁc& use window displays wﬁ some of their racy _Emmzo and, at
least in some cases, for sex .
toys. Priscilla’s displays some
of the lingerie on translucent
body-forms that are lighted
from within.

The point of this discussion is
not to focus unduly on two
establishments but to note the importance of ﬂoomaou ,EE hoé ch-
tique is an operation very similar to Priscilla’s; we found no con-
cerns with the Love Boutique’s location — located in a strip shopping
center, well separated from residential uses (although its inclusion in
a large complex of adult uses raises other issues addressed in this
report). The primary concern that we had about Priscilla’s was its
location — but that was a big concern indeed.

(17 *

In short, one of the most significant “secondary effects™ for a com-
munity is the impact of causing or al-
lowing unwitting citizens to come in
close contact with these businesses
while going about their daily lives; it
is a particular concern where the peo-
ple who may come in unintentional or
unplanned contact with the businesses
are children. Thus, our recommenda-
tions reemphasize the importance of a policy already adopted (but
incompletely implemented) by the City — the separation of sexually
oriented uses from sensitive uses, including areas zoned ﬁDBmh_% for
residences, houses of worship and schools.
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Police Calls

The Toledo Police Department provides copies and summaries of
reports of police contacts with addresses associated with these busi-
nesses from January 1, 1999, through March 31, 2002."° The follow-
ing tables summarize the data by type of establishment':

z 2
- o 5 =
E 8 2 g 8 o9 2
e =] o = = 3=
g = 2 & = & & ©
Adult Cabarets (5) 137 45 26 0 5 26 2 33
Adult Theater (1) 10 0 0 2 3 3 0 2
Adult Book Stores (7) 34 14 6 0 0 6 0 8
Contact/Encounter 26 6 2 6 0 3 0 0

Businesses (8)
Sex Shop (1) o 0 0 0 0 o 0 0

SouthByme Cluster(5) 131 39 31 6 2 19 4 30

TOTAL 338 104 65 14 10 57 6 82

Kev — Businesses:

“Adult Cabaret” includes Club Chablis, Club Ecstasy, Hot Shotz,
Platinum Showgirls, and Scarlett’s.

10 We received printed summaries, by address, with NCIC codes, for 1999
and 2000, with some copies of associated reports attached. We received
copies of actual reports for 2001 and the first part of 2002.

'! We have not reported data for individual establishments for two reasons:
first, the sample size is too small to be meaningful at that level; second, we
want to focus on the larger issues, rather than on issues with the individual
businesses — although we have made reference to the police call figures in
the context of our reports on a handful of the individual establishments.
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“Book Stores” includes adult bookstores all of which have video view-

ing booths.

“Encounter and Touching w=m§8m.¢.mu include Diplomat Bath House,
Kim’s Lingerie/Oriental Spa, Lorain’s, Rainbow Health Spa, Snapshots
Nude Photograph (now closed), and Sun2 Health Spa.

“Sex Shop” includes Priscilla’s.

“South Byrne Cluster” includes five businesses that share a common
address (135 South Byme): Love Boutique (sex shop), Déja vu {aduit
cabaret), Chang Mi Health Spa (massage), Pleasure Palace (adult book
store with viewing booths), and Field House (bar/nightclub, now open
only on weekends). These were lumped together for two reasons: first,
for many of the reports, it was impossible to attach them to a particular
establishment at that address; second, the cumulative number of police
calls for this location accounts for 40% of all reported calls even afier
reducing the number of calls that appeared to be attributable to the Field
House. ,

Kev — Incidents:

“Viglent” includes robbery, all forms of assault, menacing, but not do-
mestic violence'®; “Vehicle” includes some vehicle thefts, although the
vast majority involved vehicle-break-ins and thefts of property from the
vehicles or other damage to a vehicle; “Sex” includes solicitation, pros-
titution, pimping, and “sexual imposition” — there were no rapes or simi-
lar sex crimes included in the reports that we received; “Indecency” in-
cludes incidents reported as public indecency; “Other Theft™ includes
shoplifting, petty theft (mostly cell phones and cash taken off tables or
from employee lockers), as well as burglaries of the businesses; “Drug”
includes all drug-related incidents, including at least one that involved
drug parapbernalia but no reported drugs; “Other” includes a few liquor
violations, one death by natural causes, a couple of incidents of sickness
and a variety of other police calls. :

12 We excluded domestic violence from this category because the few in-
stances reported at these businesses were clearly ones that followed the vic-
tim to the business and thus apparently had nothing to do with the business
itself.
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It is difficult to draw absolute conclusions about crime and sexually
oriented businesses in Toledo without a control comparison to other
types of businesses — something for which we had neither the data
nor the budget. However, we have been able to identify some strik-
ing facts from this data set. The related findings are set out below.

Location of the Incidents

Of the 338 incidents reported from 1999 through 2002, 294 occurred
in businesses or clusters with live entertainment (87%). We found it
very interesting that one establishment accounted for 30 percent of
the reported incidents, while one location (South Byme Cluster) ac-
counted for another 39 percent of the reported incidents.

For 226 of the 338 incidents, we were able to determine the location
at the addressed premises where the incident occurred.”® Of the 226
incidents for which we could determine a location, one-half (113)
occurred in the parking lot of the establishment. That is a very sig-
nificant finding in terms of neighborhood impact. Some 55 of those
occurred in the sprawling parking lot of the “South Byrne Cluster”.

Most of the parking lot problems occurred at the establishments or
the cluster with live entertainment (101 of 113 incidents that clearly
occurred in the parking lots). However, even within the live enter-
tainment group there was significant variation. At one establishment
(the one with by far the most police calls for an individual establish-
ment), most of the problems occurred inside, with only 30 percent
occurring in the parking lot; at another establishment which may
maintain better controls inside the operation (and has far fewer calls),
the problems tended to move outside, with 75 percent of the calls
involving incidents in the parking lot. Three of the eight bookstores
with viewing booths had parking lot incidents — two of them are un-
der the same ownership. With one exception, the problems at the
encounter and touching businesses stayed inside.

15 For a number of incidents it was not clear whether the reported incident
occurred inside the building or in the parking lot.
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The Effects of Clusterin

As shown on the table above, five businesses located at the South
Byrne Cluster (135 South Byrne) accounted for 39 percent of the 338
incidents reported. We feel this number is under-counted, because
we did not receive all reports for this address for 2001 and early
2002.% These five businesses account for 20 percent of the total
businesses included in the crime analysis, but have 40 percent of the
reported incidents. This reinforces findings from the City of St. Paul,
Minnesota in a study it undertook in 1978. It found that “more than
one adult entertainment businesses in an area is associated with a
statistically significant increase in crime rate.”’® These same findings
have been reported in a number of other jurisdictions.

Tvpes of Businesses

There were some significant differences in police calls by types of
business:

= Although the sexually oriented cabarets accounted for only 5
of the 25 businesses included in the crime study (or 20 per-
cent), they were involved in 44 percent of the total police
calis.

a  The 8 bookstores accounted for 37 of the 338 police calls, but
4 stores had were attributed to 34 of the calls.

= In confrast, we were able to identify only one police call to
one of the sex shops, and that was a telephone harassment
complaint by an employee at the business that may or may
not have related to the business and therefore not included in
the tabulations.

14 We were told that the reports we received omitted those for the Field
House.

15 For detailed results of the survey, see Kelly and Cooper, Everything You
Always Wanted to Know about Regulating Sex Businesses, Planning Advi-
sory Service Report No. 495-96. Chicago: American Planning Association,
2000, pages 62-63. :
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As noted above, it is not entirely surprising that the large cabarets,
which attract more people who stay longer, will have more police-
related incidents. We make no value judgment about what an accept-
able number of police calls to such an establishment might be —in
considering the secondary impacts of these businesses, however, itis
significant to pote that the establishments with live entertainment are
likely to have the greatest adverse impacts in terms of incidents re-
quiring police response.

In contrast, there is nothing in the crime data that suggests that the
sex shops have an effect on crime around them. With such estab-
lishments, the real issue is the first issue addressed in this section —
the need to ensure that such businesses are located in places where
children and individuals going about their daily business will not
encounter them accidentally.

The Effects of Manasement

There are wide differences among individual establishments within
each category. Note that:

s Among the adult cabarets, excluding the South Byrne cluster,
- one establishment had 102 incidents, one had 25, two others
had fewer than 8 and one had no incidents reported;

= Among the sexually oriented bookstores with video viewing
booths, there were 37 reported incidents, of which 10 took
place at one establishment and two others had 9 and 8, re-
spectively;

m  Of the 37 calls to the sexually oriented bookstores, 17 went to
two stores under common ownership;

m  Ofthe 37 calls to the sexually oriented bookstores, 15 went to
two stores that are only 1 block apart;

m Three of the eight bookstores had no reported incidents;

m  Of the 26 calls to the encounter and touching establishments,
one establishment had 18 (or 69 percent) of the calls.
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These findings reinforce the need for an effective licensing ordi-
nance. If all establishments were as well managed as even the aver-
age establishment now located in Toledo, one would expect a sub-
stantial reduction in the number of police calls to these businesses.

Types of Incidents

The types of incidents for which the police were called ranged from
a number of relatively minor thefts (cell phones and car stereos) to
one death by natural causes (in one of the touching establishments).
The largest number of calls related to damage to, theits from or thefts
of vehicles. A few significant facts emerge:

= Most disturbing is the fact that 104 of the incidents, or 30 per-
cent, involved violence;

x A relatively small number involved sex-related crimes — 14 (4
percent) pimping, prostitution and solicitation; and 10 (3 per-
cent) public indecency;

» Of the 10 public indecency complaints, five arose at one of
the adult cabarets and three at the adult theater, with the other
two at non-specific locations in the South Byrne cluster. That
means that there were no such incidents at any of the other
live entertainment establishments or at any of the bookstores;

»  Six of the sex-related complaints were attributable to one of
the massage studios, and six others were attributable to the
_ cluster of businesses on South Byme;

= There were two solicitation complaints-at the adult theater.’

These facts significantly reinforce the separate findings regarding the
importance of management controls and the value of licensing as a
regulatory tool to ensure that establishments are well managed.

Effect on Property Values

One of the concerns often expressed about sexually oriented busi-
nesses by neighborhood residents relates to the effect on property
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values. For findings regarding that issue, we turn to two studies from
other communities — one of which we designed.

The City of Rochester, New York, conducted a survey of 39 property
appraisers to determine their perceptions of impacts of sexually ori-
ented businesses on residential and commercial property values. This
was important since most ordinances deal with sexually oriented
businesses by requiring them to be separated by some specified dis-
tance (typically between 500 and 1500 feet) from certain categories
of land-use. The Rochester survey attempted to find a relationship
between distance and impacts on property values'®.

Based on the results of the survey, appraisers in the Rochester, Mon-
roe County area have the following views on the impact of sexually
oriented businesses:

a Bars with nude servers or live entertainers clearly have the
greatest negative impact on surrounding property values.

= Sexually oriented businesses bave a measurable negative im-
pact on the value of some neighboring property.

» There is significantly more negative impact on the value of
neighboring residential property than on commercial prop-
erty;

m The greatest impact on property values is on properties lo-
cated on the same block;

s The impact on property value is less significant if located
along the same street than if located on the same block; how-
ever, it is of greater significance than any particular distance
separation;

18 For detailed results of the survey, see Kelly and Cooper, Everything You
Always Wanted to Know about Regulating Sex Businesses, Planning Advi-
sory Service Report No. 495-96. Chicago: American Planning Association,
2000. Table 3-6, page 53, Table 3-7, page 54; Table 3-8, page 55, Table 3-
9, page 55.
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m  Based on a combination of responses, if two properties are
equi-distant from the same studied business, with one located
on the same street as the studied business and the other on
another street, the property located on the same sireet as the
studied business will suffer greater impacts;

® The negative impact decreases with distance and stops some-
where between 1,000 and 1,500 feet’.

A study conducted in Indianapolis compared crime rates and “real
estate value appreciation.” The study found that:

n The major crime rate in the study areas was 23 percent higher
than in the control areas and 46 percent higher than in the po-
lice jurisdiction at large;

m The “sex-related crime mate” in the study areas was 46.4, or
some 80 percent higher than the rate for the same crimes in
the control areas over the same period;

= “Although the housing base within the Study Areas was of a
distinctly higher value than that of the Control Areas, its
value appreciated at only one-half the rate of the Control Ar-
eas’ and one-third the rate of Center Township as a whole
during the period 1979-1982.”

m “Twice as many houses were placed on the market at substan-
tially lower prices than would be expected had the Study
Ared’s market performance been typical for the period of
time in question.”

This study also included responses from a national survey of ap-
praisers where in some 75 percent responding “felt that an aduit
bookstore located within one block would have a negative effect on
the value of both residential and commercial properties,” but that “at

17 For detailed results of the survey, see Kelly and Cooper, Everything You
Abways Wanted to Know about Regulating Sex Businesses, Planning Advi-
sory Service Report No. 495-96. Chicago: American Planming Association,
2000; pages 51-57.
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a distance of three blocks™ the impact of an adult bookstore fell of
sharply so that the impact was negligible on both residential and
commercial. ™'

Other Concerns about Secondary Effects

As part of our study, a City Council member organized a meeting for
interested citizens to talk with us and with city officials about secon-
dary effects and other issues related to sexually oriented businesses
in Toledo. The meeting took place in North Toledo on the evening of
Wednesday, June 5, 2002.

The dominant theme of the evening was that the concentration of the
sexually oriented businesses — particularly those with live entertain-
ment — in North Toledo has an adverse effect on the quality of life.
Other concemns included:

s Market elimination of neighborhood businesses from centers
with adult entertainment, both because some customers were
reluctant to go into the centers once the adult businesses lo-
cated there and in part because businesses moved because of
their own image concerns (although these comments were
somewhat generic, the clear focus was on Platinum Show-
girls, which is located in the corner of a strip mall);

m  One resident expanded upon that theme and offered the hy-
pothesis that some of the economic problems of the North-
town Mall may be attributable to the growth of sexually ori-
ented businesses in the area;

»  Some neighbors complain that they can hear the entertain-
ment from the live entertainment establishments until 3 a.m.
on weekends;

'8 «pdult Entertainment Businesses in Indianapolis: An Analysis,”1984;
cited in see Kelly and Cooper, Everything You Always Wanted to Know
about Regulating Sex Businesses, Planming Advisory Service Report No.
495-96. Chicago: American Planning Association, 2000, pages 58-59.
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»  More than one resident indicated that they have seen prosti-
tutes walking the streets in the area. The testimony suggested
that the prostitutes may have been attracted to the area and
not associated with any particular business. Two different
residents reported that prostitutes had asked them for help —
in one case to use a phone after her car stalled;

m  One resident has observed scantily clad dancers from one
business taking a break on a service road behind the business
and adjoining a residential area; and

® Several neighbors complained about finding used condoms
and tokens for the viewing booths in streets and parking lots,
leading to difficult questions from their children about the
uses of the devices.

Zoning Issues

Status under Current Zoning

The City has generally taken the position that many of the businesses
are lawful nonconforming uses, because they pre-date the 1979 zon-
ing ordinance that established the current rules. In the following ta-
ble, we make a more detailed examination of the status of these busi-
nesses under the current zoning and separation rules.
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Status of Sexnally Oriented Businesses Under Current Zoning

Date Estab- Within 500 feet | Within 1000 feet of
lished as Current M
Address Adult Ent . of Sensitive other Aduit Enter- Notes
e Enter- Zoning Uses tainment
tainment
Chub Chablis 5405 N. Detroit N/A - C3 YES NO Adult entertainment stopped
Club Ecstasy 5038 Lewis N/A C-3 YES NO Adult entertainment stopped
Pre-1979 & Previously an adult motion
Dé&ja Vu 135 S. Byrne 1990 C-3 NO YES picture theater
Hot Shotz 3835 N. Detroit N/A M-1 " YES NO Adult entertainment stopped
Within 1000 feet of
Platioum Showgirls 5801 Telegraph 1996 C-3 NO NO Scarlett’s, but Scarlett’s
moved in on it
» Permitted to focate within
Scarjett’s 5765 Telegraph 1997 C-3 NO YES 1000 foet by court ruling
Velvet Rope 4635N. Detroit | 2002 c3 YES NO Opened in 2002 but ot cur-
rently adult

Westwood Art Theater

1602 Sylvania Pre-1979

Adult Pleasures 4404 North Detroit | Pre-1979 C3 NO
Adult Videos 3107 West Alexis Pre-1979 C3 YES NO Residential uses nearby
Adult Videos/Jolly Trolley 5070 Telegraph Pre-1979 | C-3 NO YES Next door to Kim’s Modeling
Adult Videos/G&L 1124 N. Reynolds Pre-1979 C-3 YES YES Near to Reyn-dor News
Adult Videos/Woodville News | 1634 Woodville Pre-1979 M-2 YES NO Residential uses nearby
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Status of Sexually Oriented Businesses Under Current Zoning

Date Estab-

1002 N. Reynolds

Reyn-dor News

. Within 500 feet | Within 1000 feet of
Current
Address >w=ﬁom mw .m § of Sensitive other Adult Enter- Notes
Ut Enter- | Zoning Uses tainment
taipment
Adult Zone 5661 Telegraph Post-1979 C-3 NO YES Next door to Lorain’s
In same shopping center as 3
Pleasure Palace/Adult Books 135 South Byrne Pre-1979 C-3 NO YES other adult uses
Pre-1979 C3 YES YES Near to Adult Videos/G&L

In same shopping center as 3

Love Boutique 135 South Byine Post-1979 C-3 NO YES othor adult uses
Priscilla’s 4739 Monroe 2001 C-3 YES NO Opened 2001, not adult use

under current ordinance

In same shopping center as 3

Chang Mi Health Spa 135 South Byme Pre-1979 C-3 NO YES other adult uses
Diplomat Bath House 1313 Summit Post-1979 M-1 YES NO Not permitted in M-1
Kim's Lingerie Modeling 5070-1/2 Telegraph | Pre-1979 C3 NO YES Mﬁ%wﬂﬁ%%: Vvid-
Lorain's Private Studios 5661 Telegraph Post-1979 C3 NO YES Next door to Adult Zone
Rainbow Health Spa 5205 Telegraph Pre-1979 M-1 NO YES Not permitted in M-1
Snapshots Nude Photography 5701 Benore Closed M-2 NO NO Not permitted in M-2
Suns Health Spa 1722 West Laskey Post-1679 C-3 NO NO
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As to location, of those currently operating as adult entertainment or
similar businesses, the following businesses appear to conform to the
current zoning and separation rules (although we have not made field

measurements of the separation standards — see “recommendations™):

»  Platinum Showgirls (Telegraph)
» Adult Pleasures (N. Detroit)
=  Suns Health Spa (W. Laskey)

A number of video stores with viewing booths appear to be within
500 feet of residences, but unfortunately they were established prior
to Toledo’s adult use ordinance. These are:

s Adult Videos (W. Alexis)

s Adult Videos/G&L (N. Reynolds)

= Adult News (Woodville)

s Reyn-dor News (N. Reynolds)

Of the other establishments, the following four adult entertainment
establishments are in cluster at 135 South Byme. Although the loca-
tion is an appropriate for anyone one of them, or perhaps even two
such businesses, the clustering of these businesses has clearly re-
sulted in a compounding of the secondary effects and they should be
treated as non-conforming uses for that reason: ,

= DéjaVu

m Love Boutique

» Chang Mi Health Spa

m  Pleasure Palace/Adult Books

In addition, the following current businesses are located within 1000
feet of one another:

m Lorain’s (shower massages/nude modeling) and Adult Zone
(bookstore) adjoin one another and share parking, and Scar-
lett’s (exotic dancing) is one block away. Platinum Showgirls
also appears to be within 1000 feet of Scarlett’s, but opened
before Scarlett’s was permitted to located by a court decision
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establishments, typical practices include:

(the 1000 foot rule was not enforced because it was unclear in
its drafting and has since been amended)

s Kim’s Lingerie Modeling and Adult Videos/Jolly Trolley ad-
join one another and share parking

» The cluster of adult uses at 135 South Byrne (The Love Bou-
tique, Déja Vu, Chang Mi Health Spa and Pleasure Palace
Adult Books);

»  Adult Videos/G&L and Reyn-dor News, video rentals and
viewing booths on N. Reynolds

Three local taverns — Hot Shotz, Club Chablis and Club Ecstasy —
violated the current zoning ordinance’s ban against nude dancing in
proximity to residential uses; the City has stopped the live entertain-
ment at each since the time of our visits.

Adult Cabarets

There is a great deal of physical contact between customers and pa-
trons at the adult cabarets. Although there is some variation among

t

s Lap dances, which typically take place in a backroom (at
Déja Vu they are conducted on couches that are visible from
the room). The lap dances that we could observe at estab-
{ishments where parts of the backroom were visible involved
the dancer gyrating on a patron’s lap. We observed only maie
patrons engaging lap dances, although there were female pa-
trons in most of the establishments. In some cases the dance
kept bikini bottoms on while writhing on the lap of a clothed
customer but in other cases they were totally nude.

= Tip collections. The code for “] am ready to give you a tip” at
most of the establishments is for the patron to come up along
the edge of the stage. The dancer comes and sits in front of
the patron and takes the tip. The most typical contact that we
observed involved a dancer wrapping her breasts around the
patron’s face and encouraging him (or occasionally her) to
kiss the nipples. In some cases, the dancer would collect a tip
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from the (clothed) lap of a male patron, using her mouth to
pick it up. In a few cases, the dancer presented her unclothed
vagina to the lips of a male customer, by which means he ap-
parently (it was difficult to see in detail) inserted the tip into
that orifice. A good tip sometimes led the dancer to straddle
the patron’s lap and gyrate there — and the dancers at this
point were typically completely nude.

» Solicitations. The solicitations for lap dances vary by estab-
lishment. At Déja Vu, the manager signals on the P.A. system
that it is time for couch dances and all of the dancers come
onto the floor, nude on top, and walk around talking to cus-
tomers, soliciting couch dances. Contact is usnally only with
hands on shoulders. At Scarlett’s, it is common for a dancer
simply to join a male at a table and sit in his lap, often be-
tween his legs, without initially saying anything; the pitch for
the lap dance begins with physical contact and then evolves
into a conversation about it. Platinum Showgirls combines
some characteristics of each but seems to have less of a sys-
tem. The solicitations at Club Chablis, Club Ecstasy and Hot
Shotz were less formal and less structured.

Although we accept Judge Skow’s determination that these actions
do not technically constitute prostitution, we see a far closer relation-
ship between these actions and prostitution than we do between these
actions and dance. As Judge Skow himself noted”

The artistry at Déja Vu bears as much relationship to serious
dance as Boy George does to Vivaldi-or Judith Krantz does
to Dickens. And the Déja va dancers have only their gender
in common with the ballerinas of the Ballanchine and Bol-
shoi...a point which they make with numbing and gyneco-
logical regularity umpteen hours a day, seven days a week.
[State of Ohio ex rel. Pizza v. Déja Vu, Inc., Case No. 90-
0417 (Ohio Court-of Common Pleas, Lucas County, 1990,
at 341.

We actually think that Judge Skow has to some extent over-

generalized about the talents of the dancers. Some of the dancers we
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observed clearly had a good deal of talent, and perhaps a majority
had significant gymmastic ability. These expressive talents, however,
were demonstrated on stage — as one would expect. Once they came
off the stage, or leaned over the edge of the stage, any resemblance
to dance as we know it ceased and the encounters with patrons be-
came overtly sexual, rather than suggestive or expressive.

Acknowledging Judge Skow’s interpretation of Ohio law, however,
does not to us close the discussion. It has always been our under-
standing that the principal social objection to prostitution is that it
involves the exchange of sexual contact for money. Although the law
may require penefration or even climax to convict someone of prosti-
tution, that does not, to us, remove the concerns that revolve around
the sale of sex. If the women selling lap dances are not selling sexual
contact, they are running the greatest scam in the world — because
they are selling nothing, for quite a lot of money per minute. Al-
though we cannot document the sexual results of the particular cou-
plings that we saw, sociologists’ who have interviewed lap dancers
find that a significant number of male patrons achieve orgasm, lead-
ing to at least some potential exchange of bodily fluids, even through
clothing. The point is not that we think that there should be further
prosecutions of the dancers for prostitution — that would be futile.
We do want Toledo policy-makers, however, to understand the na-
ture of this contact and to evaluate whether it is acceptable behavior
in a public establishment in Toledo.

It is important to understand, however, that a substantial part of the
revenue in these establishments comes from the lap dances and other
personal interactions. The dancers work as independent contractors,
but the house takes a cut. Although one solution to the problems that
we believe attend the extensive interaction between patrons and cus-
tomers is to put the dancers on stage and make them stay there, it is
important to understand that such an action would dramatically
change the business. Drink prices and cover charges would have to
rise. There would clearly be fewer dancers.
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Video Arcades

As we have found in other communities, we find a substantial num-
ber of operational problems at establishments with video arcades or
video viewing booths. Several of these establishments have booths
with “glory holes” between them. In one such establishment, there
was a periodic “scramble” as male patrons came into the hallway,
apparently sizing up other patrons, and then selected new booths
from among those that were both occupied (or about to be so) and
penetrated by glory holes.

We observed liquid stains (some old, some recent) on the walls and
floors of video viewing booths, consistent with local police reports
and studies from other communities indicating that sexual activity
within the booths leads to the deposit of human semen and other
bodily fluids in the booths.

Although at least one of the establishments used a combination of a
warning buzzer and video cameras to control interaction among pa-
trons in the video arcade area, others freely allowed interaction
among them and made little attempt to control the number of persons
in a booth or other activities.

At one establishment, we were informed that the female member of
our team would not be allowed in the arcade area after 9 p.m. be-
cause of past problems with women soliciting patrons in the arcade
(notwithstanding the fact that we saw only male patrons in the other
video arcades, which had no such restrictions).

Many of the establishments purport to control access to the arcade by
requiring that anyone entering the arcade pre-purchase tokens for use
in the booths. Enforcement of this requirement varied widely by es-
tablishment and seemed to have little effect on patron behavior.

At one bookstore we observed a good deal of interaction among pa-
trons in the back ball that provided access to the booths, with a peri-
odic rotation of multiple customers among selected booths that had
“glory holes.” In examining the police reports — which we did only
after our field work was complete — we found that 10 of the 37 police
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calls to adult bookstores during the reporting period went to this one
store.

Adult Movie Theater

There is only one sexually oriented movie theater that we identified
in Toledo, the Westwood Theatre. It includes a video rental store n
the lobby. The theater itself was so dark that it was very difficult to
determine how many patrons were in the theater or what they might
be doing. One patron, however, was observed going up and down the
aisles wearing only boxer-style undershorts and a t-shirt. He would
go into a row and sit next to another patron and then engage him
(they all appeared to be male)} in conversation, then moving on.
When we informed the manager about this partially clothed individ-
ual, the manager asked if he was sitting down. When we indicated
that he was up and wandering around, the manager decided to go into
the theater to investigate; our clear impression was that any state of
undress was acceptable if the patron remained in a seat. Qur observa-
tion was consistent with our subsequent review of police reports,
which showed that there were three complaints of public indecency
and two of solicitation at this establishment, accounting for 21 per-
cent of all the sex-related and indecency police reports at the studied
establishments. .

We recognize that the theater is clearly protected by the First
Amendment, but we found the apparent behavior in the establish-
ment and the lack of management control over such activity to be
disturbing. If the person we observed was not soliciting sex from
other patrons — as we believe that he was — the current operation of
the theater certainly provides an environment in which such solicita-
tion could easily occur, with no observation and no management
control.

Massage Parlors

As a policy in our work, we refuse to place ourselves out of public
view with one or more workers in a sex business. All but one of the
massage establishments in Toledo admits only one customer at a

39




|

time and then only after payment of a stated massage fee that is
matched by an equal tip. Proprietors will not allow anyone past the
front door without the payment nor with anyone else along (one said
that they would take couples by advance appointment). Thus, our
ability to determine what occurs within those establishments was
limited. We do know that there has been no evidence presented to the
City by these establishments that employees or the owners holds a
State of Ohio license to practice massage therapy.

There is certainly a local perception that these establishments serve
as fronts for prostitution. A police investigation of Lorain’s in De-
cember 2000 resulted in several prostitution and related charges and
arrests, although none of the police reports that we examined docu-
mented actual penetration or even sexual relief through manipulation
— on the other hand, the reports reflected lap dancing in which the
“customer” wore underwear only and the dancer wore nothing and
they showed that dancers encouraged customers to masturbate in
their presence. During our visit at Lorain’s we were briefed on the
type of services offered. The staff indicated the “El Supremo” al-
lowed the customer to go into a private room, get undressed and be-
come “hot” at which time a dancer would come in and dance. Then
she would take the customer into the shower and give him a shower
massage. We cannot prove that they do or do not — but, if they are
not selling sexual massage, we cannot identify any useful service that
they provide that is not available from reputable sources.

Some of these establishments involve other legal problems. During
the 39-month reporting period for which we examined police data,
there were two separate reports alleging that employees at Rainbow
Spa were attempting to rob customers, and there were two separate
soliciting complaints there. The operators of Rainbow Spa were later
charged with money laundering, coercion/enticement for prostitution
and interstate transportation for purposes of prostitution. In addition,
none of these massage parlors have challenged their treatment as
“adult entertainment” establishments under the current Toledo zon-
ing ordinance, which appears to be at least a tacit acknowledgment
of the types of services that they offer.
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We do not believe that massage parlors have First Amendment pro-
tection. This view is further supported in a federal court of appeals
statement — ...“massage parlors, conversation parlors and call ser-
vices, which have no First Amendment protection” [Mitchell v.
Commission on Adult Entertainment Establishments, 10 F.3d 123,

1139 (3d Cir. 1993)]. Another federal appellate court rejected a mas-

sage parlor’s First Amendment challenge; as well as a vagueness
challenge, to an ordinance setting out a dress code for the operation
[Mini Spas, Inc., v. South Salt Lake City Corp., 810 F.2d 939 (10th
Cir. 1987)].

We note, however, that the State of Ohio licenses the practice of
massage therapy as part of its larger program of licensing medical
and related professions. See Ohio Rev. Code §4731.16. To earn a
license, a practitioner must meet minimum educational requirements
from an approved school that requires hundreds of supervised prac-
tice (see O.R.C. §§4731.09 and 4731.19) and pass an examination:

Each examination shall be given in anatomy, physiology,
chemistry, bacteriology, pathology, hygiene, diagnosis, and
any other subjects appropriate to the limited branch of medi-
cine for which certification is requested as the board may re-

- quire, except that applicants for certificates to practice mas-
sage therapy shall not be examined in pathology. _

We have been able to identify no useful public purpose that the mas-
sage establishments licensed by the City as “adult entertainment”
establishments serve. We note in these comments that Ms. Cooper is
a regular patron of certified massage therapists of the sort licensed by
the State of Ohio and certified by two national professional organiza-
tions. She is a great believer in the value of massage therapy when

-performed by trained and certified or licensed practitioners. We sim-

ply cannot find any benefit to the City or its residents from allowing
other persons, with little or no training and education, to provide
massage services, whether sexual or not.
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Retail Sex Businesses

Although there are eight establishments in Toledo that consider
themselves adult bookstores, all bave video viewing booths that pro-
vide on-premises entertainment. We find in Toledo, as we have
found elsewhere, that the addition of video viewing booths to a
bookstore or video rental store provides a form of on-premises sexu-
ally oriented entertainment that should be zoned and regulated
accordingly. A true adult book or video store would simply involve
the retail sale or rental of videos, without on-premises consumption.
The on-premises consumption of the entertainment leads patrons to
remain on the premises longer and to have more opportunity to inter-
act with other patrons — whether for sexual purposes or otherwise —
thus making such a use a higher impact use than a simple retail
establishment.

The City’s current ordinances do not appear to treat The Love Bou-
tique and Priscilla’s as sexually oriented businesses. Both are clearly
marketing sex and should be so regulated. We note that both are
well-managed stores — by far the cleanest and best merchandised of
the retail establishments we visited in Toledo. As sex businesses,
they are excellent and relatively low-impact. They are, nevertheless,
sex businesses and should be separated from sensitive uses such as
residences, schools and religious institutions. Only one police call
went to one of these retail businesses during the 39-month reporting
period. This was a non-violent incident that was not clearly attribut-
able to the business.

Alternative Media Avenues

Much of the growth of the sex business in recent years and much of
the activity in Toledo appears to deal with sexually oriented movies,
videos and DVDs. Such materials are available in the so-called aduit
bookstores in Toledo, but they are also available in other venues:

Westwood Theatre

Westwood Theatre. The Westwood Theatre is likely to continue to
operate as a sexually oriented movie theater, although we recom-
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mend licensing and better controls on the activities there. It thus fur-
nishes and should continue to furnish one alternative avenue through
which people can enjoy sexually oriented videos.

Mainstream Media Stores

Other Media Stores. The City of Toledo has at least 16 mainstream
video stores that provide separate rooms with hardcore videos. These
include Family Video with four establishments, Video Connection
with seven establishments inside the
city and eight in nearby communities,
Video News® three stores, Video
Cave’s one store and Galaxy Videos’
one store. Each of these that we vis-
ited has a separate room with hard-
core, sexually oriented material avail-
able to rent to persons 18 and older.
The sizes of the backrooms were typically somewhere between 5 and
10 percent of the floor area of the store, with the stock in the rooms
appearing to account for less than 10 percent of the total stock of the
store. Two of the Video Connection stores we visited had separate
rooms that consumed upwards of 30 percent of the floor area. How-
ever, unlike Family Video where permanent walls create the back-
rooms, Video Connection creates the separate adult area with mov-
able partitions and apparently adjusts the sizes of the rooms to meet
demand in different locations. We found a significant percentage of
the customers of these stores in the adult area. Leo’s Books in down-
town Toledo has a separate section of adult materials magazines,
located on two racks near the back of the store. The material appears
to be largely soft-core, although most of it was sealed and we did not
attempt to open the material to determine its exact content.

2

m We separately recomumend that the above media stores be al-
lowed to continue to provide these materials to their Toledo
customers (and others) exactly as they do now. This is not
just a single “alternative avenue” but in fact a whole system
of streets, boulevards and avenues that provides the same sort
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of hardcore material available in the “aduit bookstores with
video viewing booths” but in a far more appealing setting.

» Family Video and many other video stores rent VCRs, thus
making this material available to people who may not own a
VCR. The cost or renting a VCR and 2 aduit movies is about
$15, compared to a cost of roughly a dollar for every two
minutes or so of material viewed in the viewing booths.

» In addition, most mainstream bookstores such as Barnes and
Noble carry some inventory that falls within the widely used
definitions of sexually oriented material. This material ranges
from art books to martiage manuals, and from self-help
guides to adult-interest magazines. We recommend that the
City make no effort to regulate or limit the distribution of
these materials through these mainstream sources.

s We found in our Toledo hotel rooms, as we have found in ho-
tels in other cities, a wide range of pay-per-view channels,
some of which include material that can be considered hard-
core (although to date such material typically excludes the
“money shot,” which is the final measure of true hard-core).
We separately recommend that the City make no effort to
regulate or limit the display of such materials in the privacy
of a hotel room, which we equate to the privacy of a home.

We have enumerated here only those “alternative avenues” that are
located within and subject to the regulation of the City of Toledo.
Today, of course, the Internet has become a major source of hard-
core and soft-core pornography, available to an increasing percent-
age of the population. Many local cable systems and all of the satel-
lite television providers have adult channels and hard-core pay-per-
view movies. There are a number of mail-order businesses that dis-
tribute sexually oriented media, ranging from traditional purveyors
of pornography to an upscale operator like Adam & Eve,
(http://www.adameve.com), which offers an array of sex toys, lo-
tions, and wild clothing, as well as books and videos.
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Applicable Definitions

We recommend that the City adopt the following definitions (a few
of which are already included in the moratorium ordinance) and use
these as the basis for applying the special location and separation
requirements to these businesses:

Lingerie modeling or photography studio means an estab-
lishment or business which provides the services of live
models modeling lingerie, bathing suits, or similar wear or
without clothing to individuals, couples or small groups in a
room smaller than 600 square feet.

Massage means touch, stroking, kneading, stretching, fric-
tion, percussion and vibration, and includes holding, posi-
tioning, causing movement of the soft tissues and applying
manual touch and pressure to the body (excluding an osseous
tissue manipulation or adjustment).

Massage therapy means the profession in which a State of
Ohio certified massage therapist applies massage techniques
with the intent of positively affecting the health and well-
being of the client, and may adjunctively (i) apply allied mo-
dalities, heat, cold, water and topical preparations not classi-
fied as prescription drugs, (ii) use hand held tools or devices
designed as t-bars or knobbies, and (iii) instruct self care and
stress management. "Manual" means by use of hand or body.

Media means anything printed or written, or any picture,
drawing, photograph, motion picture, film, videotape or
videotape production, or pictorial representation, or any elec-
trical or electronic reproduction of anything that is or may be
used as a means of communication. Media includes but shall
not necessarily be limited to books, newspapers, magazines,
movies, videos, sound recordings, cd-roms, other magnetic
media, and undeveloped pictures.
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Motion picture arcade booth means any booth, cubicle, stall
or compartment which is designed, constructed or used to
hold or seat customers and is used for presenting motion pic-
tures or viewing publications by any photographic, elec-
tronic, magnetic, digital or other means or medium (includ-
ing, but not limited to, film, video or magnetic tape, laser
disc, cd-rom, books, magazines or periodicals) for observa-
tion by customers therein. The term “booth,” “arcade booth,”
“preview booth,” and “video arcade booth” shall be syn-
onymous with the term “motion picture arcade booth”.

Primary live entertainment means that entertainment that
characterizes the establishment, as determined (if necessary)
from a pattern of advertising as well as actual performances.

Sadomasochistic practices mean flagellation or torture by or
upon a person clothed or naked, or the condition of being
fettered, bound, or otherwise physically restrained on the
part of one so clothed or naked.

Sex shop means a an establishment offering goods for sale or
rent and that meets any of the following tests:

(1) Xt offers for sale items from any two (2) of the follow-
ing categories: sexually oriented media; lingeric;
leather goods marketed or presented in a context to
suggest their use for sadomasochistic practices, and the
combination of such items make up more than ten per-
cent (10%) of its stock in trade or occupies more than
10 percent (10%) of its floor area; or,

(2) More than five percent (5%) of its stock in trade con-

sists of sexually oriented toys or novelties; or,

(3) More than five percent (5%) of its gross public floor
area is devoted to the display of sexually oriented toys
or novelties.

Sexual conduct means the engaging in or the commission of
an act of sexual intercourse, oral-genital contact, or the
touching of the sexual organs, pubic region, buttock or fe-
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male breast of a person for the purpose of arousing or grati-
fying the sexual desire of another person.

Sexual gratification means sexual conduct as defined herein.

Sexually oriented acts means sexual conduct as defined
herein.

Sexually oriented business is an inclusive term used to de-
scribe collectively: sexually oriented cabaret; sexually ori-
ented motion picture theater; motion picture arcade; bath-
house; massage parlor or shop; and/or sex shop. This collec-
tive term does not describe a specific land use and shall not
be considered a single use category for purposes of the zon-
ing code or other applicable ordinances.

Sexually oriented cabaret or sex oriented cabaret means a
building or portion of a building regularly featuring dancing
or other live entertainment if the dancing or entertainment
which constitutes the “primary live entertainment” is distin-
guished or characterized by an emphasis on the exhibiting of
“specific sexual activities” or “specified anatomical areas”
for observation by customers therein.

Sexually oriented cinema, sexually oriented motion picture
theater, or sex oriented cinema means a cinema or motion
picture theater which shows hard-core features on more than
half the days that it is open, or which is marketed as or offers
features described as “adult”, “XXX”, or sexually oriented.

Book or Media Store

We recommend that book, video and other media stores in which
sexually oriented media constitutes less than 10 percent of the inven-
tory or in which such media constitutes more than 10 percent but less
than 40 percent of the inventory and occupies less than 40 percent of
the floor area and is maintained in a separate, access-controlled
room, be treated simply as retail stores and be allowed in any loca-
tion where such stores are allowed.
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To facilitate the adoption of this recommendation, we provide the
following definitions for use in the Zoning Code:

» A book or media store which devotes less than ten percent
(10%) of its floor area or ten percent (10%) of the number of
items in inventory to sexually explicit material shall be
treated for zoning purposes as a retail establishment.

A book or media store which devotes more than ten percent
(10%) of its floor area or ten percent (10%) of the number of
items in inventory to sexually-explicit material, but which
devotes less than forty percent (40%) of its floor area and less
than forty percent (40%) of the number of items in inventory
to sexually-explicit material shall be treated for zoning pur-
poses as 2 book or media store and not as a sex-oriented me-
dia store, provided that it meets the following conditions:

All sexually explicit material shall be maintained in a room
that is separated from other material by an opaque wall that
extends to the ceiling or cight feet above the floor, which-
ever 1s less;

Access to the room containing the sexually explicit material
shall be through an opaque door;

The room containing sexually-explicit material shall be
posted with a notice indicating that only persons 18 years of
age or older are allowed in the room;

Access to the room will be physically limited to adults

through control of access by an employee of the store,
through use of an access release located at least 66 inches off
the floor, or through constant monitoring of the room by an
employee on duty through electronic means or through a
window or mirror providing visibility into the room from the
manager’s or cashier’s work station.

This recommendation regarding book and media stores protects and
clearly makes legal a number of existing operations in Toledo that
provide alternative avenues for the distribution of adult Bn&m pro-
tected by the First Amendment.
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Zoning Recommendations

Zoning - Suitable Locations

The City must provide a reasonable number of locations in which
sexually oriented businesses protected by the First Amendment can
lawfully operate. The locations that best balance the needs of the in-
dustry and the concems of the community are locations that:

»  Are not on the same block with predominantly residential
uses or districts or with other sensitive uses, discussed below;

m Are not located along major pedestrian routes, particularly
not those that are likely to be frequented by children;

» Are generally swrounded by other intense commercial or
other nonresidential uses; and

m Do not result in a significant concentration of the businesses
in one area.

Combining all of these concerns with the obvious desire of the indus-
try to bave locations that are reasonably accessible and reasonably
visible suggests that they are best located in:

s Strip shopping centers in intensely commercial areas (not in
strip centers that back up to residential uses);

» In freestanding buildings along major arterials with little pe-
destrian traffic (and again, not in such areas where the com-
mercial is only a half-block deep and there are residences be-
hind them}.

Many of the existing businesses in Toledo are in exactly such loca-
tions. As the City adopts its new zoning ordinance, we recommend
that the zoning districts and the table of permitted uses be combined
in such a way that locations along major arterials become legal —
subject to separation requirements.

Zoning — Separation of Sex Businesses from One Another

We have in other places recommended that no two sex businesses be
allowed within a specified distance of each other. Yet in Toledo we

44



found that The Love Boutique and Déja Vu are compatible and com-
plementary uses. A key issue is that The Love Boutique is clearly a
retail operation and thus allowing these two uses to co-locate elimi-
nates the pressure for one of them to locate elsewhere. There are two
other sex businesses in that center. One is a massage parlor, which
we have recommended banning. The other is one of the least attrac-
tive of the adult bookstores and video arcades. Three businesses,
however, seems excessive even if they are clean operations.

Thus, we recorumend that the City consider modifying its separation
requirement between businesses to allow the co-location or even
neighboring location of an establishment with on-premises enter-
tainment (including a video arcade as on-premises entertainment)
and a purely retail shop. Thus, a true adult bookstore — without the
arcade — could be located near an adult cabaret, and the current com-
bination of video rentals and the adult movie theater would clearly be
lawful. This recommendation does not suggest the co-location of two
sexually oriented uses with on-site entertainment.

If the City is treating video viewing booths as an accessory use to an
adult bookstore, we would recommend that this practice be discon-
tinued. As noted elsewhere, we typically find extensive problems
associated with establishments with video viewing booths and sug-
gest that they be severely restricted — particularly in light of the fact
that the same sort of entertainment is available through so many
other alternative avenues that pose fewer public health and other poi-
icy concerns. If the City is to allow future establishments with view-
ing booths, they should be permitted only in locations that would
allow adult theaters and should be regulated as such — because they,
also, include on-premises entertainment.

The City’s current separation standard of 1,000 feet has worked in
such a way that it bas allowed a reasonable number of locations in
the City. However, there is a very real perception that there is a clus-
tering of adult cabarets in Northeast Toledo. Although some appear
to meet the current 1,000 foot separation distance from each other,
we recommend that the City consider a 1,500 foot separation dis-
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tance among sex businesses offering on-premises entertainment, in-
cluding video arcades.

We believe that, if the massage parlors are eliminated, the 1,000-foot
separation requirement for businesses without on-site entertainment
will otherwise be workable. We make that recommendation with a
caveat, however. We do not have a complete zoning map of the City
and do not know what the new zoning boundaries will look like. We
assume that in evaluating this recommendation, the City will recog-
nize the need to allow some additional sites for businesses protected
by the First Amendment.

After reviewing the police reports for 1999, 2000, 2001 and the first
part of 2002, we are concerned about the concentration of trouble-
some activity at the complex at 135 South Byrne. Although all of the
uses located there may be lawful nonconforming uses that would not
be subject to the separation standards, we would recommend that the
City seriously consider incentives or other techniques to break up
this concentration of such uses — in particular, separating the Field
House and Déja vu would appear to be an important step in reducing
undesirable activity in the area. We express no opinion on how that
might be accomplished, but we suggest that it should be a reasonable
priority.

Zoning — Separation of Sex Businesses from Sensitive Uses

The separation of sexually oriented businesses from such sensitive
uses as residences, schools and houses of worship is an essential
element of an effective regulatory program. As the City learned
when public officials heard from concerned residents about the loca-
tion of Priscilla’s across from Notre Dame Academy, such standards
must apply to a broad range of sexually oriented businesses — includ-
ing “sex shops” like Priscilla’s. Such separation is important to place
the businesses in locations where they remain accessible to custom-
ers but where citizens who are offended by such businesses will not
unwittingly encounter them in the course of walking their dogs,
walking to the bus stop, or traveling to schools or worship services.
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In addition, one of the secondary effects of such businesses relates to
the activities that move outside the businesses. As noted in our dis-

cussion of the police reports, fully one-half of the police calls that
could be placed in a specific location at these businesses involved
incidents in the parking lots. Neighbors of the businesses with live
entertainment reported encountering scantily clad dancers and prosti-
tutes on the streets near and even behind the establishments.
Neighbors of the bookstores with video arcades reported finding
used condoms and tokens for viewing booths along the streets — lead-
ing to questions from children about the purposes of those devices.

The City of Toledo, like many older cities, has a linear pattern of
zoning and land use — often, major arterials are lined with commer-
cial uses/zoning backing up to older residential areas. Therefore, we
believe that, as currently measured, a 500-foot separation require-
ment from residential and other sensitive land uses is the maximum
that the City can realistically enforce and still allow a reasonable
number of sites. The separation should be measured at least from
property zoned primarily for residential use. One issue that will re-
quire additional study is the extent to which the businesses ought to
be separated from residential uses in non-residential zones. Our un-
derstanding of the current practice in Toledo is that even isolated
residences in industrial or heavy business zones are considered in
implementing the separation from sensitive uses. Where there is a
cluster of such uses, there are good public policy reasons to take such
an approach. On the other hand, implementing an absolute separa-
tion requirement from any single residence in any location may un-
duly restrict the number of sites and actually eliminate from consid-
eration some sites that may otherwise make perfectly good sense.
One possible approach is to use a weighted measure of land-uses and
to impose the separation requirement from any residence located in a
predominantly residential zoning district or in a cluster of residential
uses that occupies 50 percent or more of the land on a block or a
minimum of two acres (or some other reasonable measure).

Because of the risk of unintended contact between pedestrians and
sexually oriented businesses, we suggest that the City may want to
consider using a greater separation requirement but measuring it

Study of Sexually Oriented Businesses, Toledo, Ohio — August 26, 2002

along pedestrian routes (which can be computed on a GIS system by
following property boundaries along public rights-of-way). Using
that measure, it may be possible to increase the separation distance to
750 feet, which would reduce the incidence of businesses located
less than a block from a residence along the same street.

In addition, we recommend that the City prohibit any of these busi-
nesses from locating on the same block as any land zoned for primar-
ily residential uses and, perhaps, from other clusters of property used
for residential purposes but not including mixed-use zones that aliow
retail on the main floor and residential above.

Zoning — Conforming Status

There should be serious consideration to amending the zoning ordi-
nance (or using the zoning ordinance update) to allow these uses in
at least some of the areas now zoned M-1; this would be likely to
have the effect of bringing one or two businesses into conformance.

In addition, it appears that a few of the businesses are currently lo-
cated in relatively appropriate places that conform with the current
zoning regulations. It would be desirable as part of the new zoning
ordinance to create an administrative review through which the pre-
cise zoning status of these businesses can be determined; to the ex-
tent that they conform with proposed locational and separation re-
quirements, they should be issued Certificates of Occupancy as con-
forming uses, rather than being treated as nonconforming uses - re-
gardless of the dates on which they were established.

Because of the tendency of sexually oriented businesses to expand
into auxiliary enterprises (such as the addition of viewing booths to
retail bookstores), any Certificates of Occupancy issued through this
process or in the future should be very specific as to the character of
the use permitted — e.g., “retail sales and rentals of media;” “movie
theater;” “live entertainment.”

Note that these recommendations are not intended to create conform-
ing status for closed video viewing booths — see separate recommen-
dations on that subject.
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Licensing Recommendations

nan.e.a

We recommend that the City adopt a comprebensive licensing ordi-
nance for certain sexually oriented businesses and employ-
ces/contract workers. Specifically, we recommend below detailed
licensing provisions for all of the following:

s All sexually oriented businesses with on-premises enter-
tainment, including video arcades;

o All managers of licensed sexually oriented businesses;

e All entertainers in licensed sexually oriented businesses,
whether such entertainers are employees or independent con-
tractors.

We recommend that the comprehensive licensing system include
clear criteria for granting the licenses, including an automatic grant
of a temporary license to allow all existing businesses to continue to
operate pending completion of the licensing process. The licensing
ordinance must, under applicable court decisions, contain:

1. Objective criteria for granting or denying the license;

2. A clear (and relatively short) time limit on the review period
for a license application, ending in an actual decision; and

3. An available direct appeal to the courts without significant
additional local procedures.

To make the licensing ordinance effective, we recommend that it be
based on a point system, similar to that used for drivers’ licenses,
under which even minor infractions, if repeated or continued, can
lead to a process for suspension or even revocation of the license.

There are two important principles that should govern the entire li-
censing ordinance:

1. Each licensed establishment should be required to have a li-
censed manager on duty at all times, with the name and li-
cense of that manager clearly posted. This recommendation
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ensures that any law enforcement officer or other inspector
entering the establishment can either find a responsible per-
son in charge or cite the establishment for violating the ordi-
nance;

2. Management should be responsible for emsuring confor-
mance with the operating criteria applicable to the premises
by all persons using the premises. In other words, a violation
on the premises will be considered management’s problem,
regardless of whether an owner or manager was directly in-
volved in the violation.

Specific recommendations for licensing criteria follow.
Licensing — Criteria for Background Checks

Background checks should be required for individual license appli-
cants and for owners of establishments; if the establishment is incor-
porated, the background checks should include control persons, as
typically defined under the Internal Revenue Code or other, objec-
tive, business-related law. Persons disqualified from holding such
licenses shouid include:

1. Anyone convicted of a sex-related crime or a crime against
the person within the past 10 years;

2. Anyone incarcerated during the past 10 years for a sex-
related crime or a crime against the person, unless the con-
viction on which such incarceration was based has been
over-turned;

3. Anyone convicted of or incarcerated for an offense involving
the unlawful distribution or consumiption of alcohol within
the past 5 years, unless the related conviction has been over-
turmed; and

4. Anyone who has had a similar license in Toledo or another
community revoked within the past 3 years;
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Licensing — Criteria for All Licensed Establishments

We strongly recommend application of at least the following operat-
ing criteria to adult cabarets:

1. There should be no prostitution or solicitation of prostitution
on or gbout the premises;

2. There should be no dealing in or consumption of drugs or
other unlawful substances on or about the premises;

3. There should be no loitering inside the premises or in the
immediate vicinity outside the premises;
4. There should be no sex acts, including masturbation, on the

premises, regardless of whether there is payment for such
sex acts;

5. There should be no discharge of bodily fluids outside the
restrooms;

6. There should be no one under the age of 18 on the premises
for any rcason;

7. Operators should be held accountable for incidents in the
parking lot, although probably to a lower standard than in-
side the business. The intent would be to encourage at least
the large entertainment establishments to maintain security
guards in the parking lots to reduce the incidence of vio-
tence, thefts and other anti-social activity in those locations.

Licensing — Criteria for Adult Cabarets
We recommend the following operating criteria for adult cabarets:

1. At a minimum, the City Council should give serious consid-
eration to eliminating lap dances, in S_Bow a nearly-nude
dancer gyrates on the lap of a customer; "

¥ A California court has upheld a no-touching rule in such establishments.
Tily B., Inc. v. City of Newport Beach, 69 Cal. App. 4th 1, 81 Cal. Rptr. 2d
6 (1998), reh'g denied, review denied, 1999 Cal. LEXIS 1621.
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2. We recommend that the City Council consider, as a broader

alternative, a rule that requires that dancers perform on the
stage, which should be separated from the audience by a ver-
tical rise of at least 30 inches and by a barrier that either
keeps the dancers 30 inches or more from the edge of the
stage or keeps Em customers 30 inches or more from the
edge of the mﬁmo

3. There should be no touching between dancers and customers

- (alternatively, there Bm% be hand-to-hand touching for the

purposes of tipping)’

4, Iflap dancing is m:oimnr any individual dance performances
should take Emom in a public area (as in Déja Vu) rather than
in a backroom™.

20 The 6™ Circuit has upheld just such a rule, imposing a three-foot separa-
tion distance between the customers and the stage. Déja Vu of Nashville,
In¢., v. Metropolitan Gov't of Nashville-Davidson County, 2001 U.S. App.
LEXIS 26007 (6th Cir.2001), at 34-35. See, also, DLS, Inc. v. Chattanooga,
107 F.3d 403 (6th Cir. 1997) (upholding 6 foot spacing).

2L A federal court in Florida has upheld a requirement that required that
dancers maintain a separation distance from customers when they were un-
clothed or partially unclothed. T. Marc. Inc. v. Pineltas County, 804 F.
Supp. 1500 (M.D. Fla. 1992).

%2 Lady J. Lingerie v. City of Jacksonville, 176 F.3d 1358 (11¢th Cir. 1999),
cert. denied, 2000 U.S. LEXIS 2386 (April 3, 2000). Although the city lost
on several counts in this suit, the court upheld a requirement that entertain-
ment take place in 2 space of at Jeast 1000 square feet. The court said i n
part:
We also conclude that the 1000 square foot rule is valid. See Jack-
sonville, Fla. Adult Ent. & Serv.Code §§ 150.301(g) & (h) (re-
printed in appendix). Ample evidence, from Jacksonville and else-
where, supports the district court's finding that illegal and un-
healthy activities take place in small rooms at adult entertainment

establishments. One thousand square feet is not that large, so we .

can't say that this rule is substantially broader than necessary.
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Note that the most enforceable form of this rule is a “dancers
on stage, customers in the audience, no touching” rule. Any-
thing else opens up a number of gray areas. Nevertheless, it
would be possible to work with the industry to structure a
rule that eliminated lap dancing but that allowed some con-
tact through which dancers could obtain tips.

Making management responsible for enforcement of the operating
criteria is critical in making a recommendation like this work. It is
simply not practicable for the City to have enforcement officers on
the premises at all times to ensure that there is continued confor-
mance with this rule.

Licensing — Criteria for Massage Parlors

We recommend that the City repeal its current licensing ordinance
for massage parlors and replace it with one that requires all operators
and employees performing massages to be licensed by the state — as
licensed massage therapists or as medical professionals or para-
professionals authorized to provide massage or physical therapy.

If the City rejects this recommendation and continues to provide lo-

cal licensing for massage operators who do not meet state standards, -

the City should re-examine the status of Lorain’s under the local
massage licensing ordinance.

Licensing — Criteria for Sexually Oriented Theaters

In addition to the general criteria applicable to all licensed estab-
lishments, we recommend that the operating criteria for sexually ori-
ented motion picture theaters also include:

1. A requirement that there be low-level lighting maintained on
in the theater at all times that there are customers present;

2. That management use windows, mirrors or video cameras to
monitor activities in the theater at all times.

Licensing — Criteria for Video Arcades

Although there are some logical provisions in the City’s current
business regulation ordinance for video arcades, the ordinance itself
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is incomplete and inadequate. We recommend that the City repeal
the current ordinance and replace it with operating criteria for video
arcades that include:

1. Removal of the doors from the booths, with a reasonable pe-
riod of delay for implementation. Although we realize that
the industry may challenge such a requirement again, we be-
lieve that this is an issue over which it is worth litigating, in
a properly framed ordinance and backed by this study. Note
that such requirements have been upheld in a number of
oocnwwmu

5 An Ohio court has upheld such an ordinance, based on findings similar to
those made in our field study:

Between January and March of 1992, undercover officers with the
Fayette County Sheriffs Department and the South Central Ohio
Task Force investigated the adult video arcade Interstate operated
at 9017 West Lancaster Road in Octa, The arcade contained thirty-
two viewing booths, each equipped with a bench, a menu of sexu-
ally explicit videos, and a coin-operated video monitor. During the
investigation, officers collected samples of semen and pubic hair
from various viewing booths, Officers also observed what ap-
peared to be dry semen stains on the walls, floors, and video moni-
tors. Officers described the presence of employees who swept and
mopped the floors and collected used paper towels and tissues
from the video booths and adjoining hallway.

Interstate Indep. Corp. v. Zoning Bd. of Appeals of Fayette County & Vil-
lage of Octa, 123 Ohio App. 3d 511, 704 N.E.2d 611, 613-614 (1997), ap-
peal dismissed, 81 Ohio St. 3d 1443, 690 N.E.2d 15, cert. denied, 525 U.S.
814, 142 L. Ed. 2d 39, 119 S. Ct. 50 (1998).

Scope Pictures, Inc., v. City of Kansas City, 140 F.3d 1201 (8th Cir. 1998);
see earlier decisions of Doe v. City of Minneapolis, 898 F.2d 612 (8th Cir.
1990); and Postscript Enters. v. City of Bridgeton, 905 ¥.2d 223 (8th Cir.
1990).

‘Wall Distribs, Inc. v. City of Newport News, 782 F.2d 1165 (4th Cir. 1986)
(upholding ordinance prohibiting and making a criminal offense the exhibi-
tion of films in enclosed booths: all viewing areas in movie arcades must be
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2. Modification of L-shaped booths (probably within a one-
year period) to make the insides of the booths visible from
the aisle (the design of these booths is such that elimination
of the doors does not accomplish the intended purpose);

3. Permanent elimination of glory holes between booths, in-
cluding reinforcement of the walls with metal plates to pre-
vent patrons from redrilling such holes or the design of
booths to prohibit any common walls shared between booths
(this style of booth was found at the Adult Zone);

4. Implementation of a one person per booth rule;

5. Installation in afl of the establishments of a video monitoring
system such as that now used in two or three of the stores, so
that management can constantly monitor activity in the ar-
cade area;

6. Imposition of minimum lighting standards for the hallways
outside the booths; and :

7. Implementation of sanitation standards for the booth areas
and hallways around them.

Bathhouses

We did not have access to the Diplomat (a bathhouse) to fully under-
stand the extent of the operations at this establishment. We would,

visible from a continuous main aisle and must not be obscured by any cur-
tain, door, wall, or other enclosure).

Chez Sex, Inc., v. Poritz, 297 N.J. Super. 331, 688 A.2d 119 (App. Div.) ,
cert. denied, 694 A2d 114 (N.J), cert. denied, 522 U.S. 932 (1997),
upholding a state statute that prohibited showing the videos in booths.

Mitchell v. Commission on Adult Entertainment, 10 F.3d 123, 140 (3d Cir.
1993).

See also Ellwest Stereo Theatres, Inc. v. Wenner, 681 F.2d 1243, 1245-
1246 & n.2 (9th Cir. 1982) (upholding a city ordinance requiring that
booths be open to and visible from a continuous aisle).
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however, recommend that if this establishment is being licensed as a
massage parlor that it be subject to the requirement that the operators
and otber employees providing massage services be licensed mas-
sage therapists.

Uses that Might be Banned

We recommend that the City seriously consider banning sexually
oriented massage parlors and any other establishment offering mas-
sages by persons not licensed by the State Medical Board. As noted
in the Findings, we have identified no useful public purposes that
these establishments serve. Because they have been held not to have
First Amendment annnouk, and because the state has essentially
occupied the field of regulating legitimate massage therapy, there is
simply no reason for the City to continue to permit this use and to
give it an aura of legitimacy with a City license.

We recommend that the City ban any additional video arcades by
prohibiting the showing of sexually oriented videos or movies for a
fee in an enclosed space smaller than 120 square feet. Note that this
restriction would not affect hotel room movies or pay-per-view mov-
ies offered to people in their homes.

Other Recommendations
We note the following facts:

»  One of the live entertainment establishments accounted for 30
percent of the police calls to all of the 26 establishments dur-
ing the 39-month period for which we reviewed the data.

24 A federal court of appeals has referred to “massage parlors, conversation
parlors and call services, which have no First Amendment protection.”
Mitchell v. Commission on Adult Entertainment Establishments, 10 F.3d
123, 139 (3d Cir. 1993). Another federal appellate court rejected a First
Amendment challenge, as well as a vagueness challenge, to an ordinance
setting out a dress code for massage parlors. Mini Spas, Inc., v. South Salt
Lake City Corp., 810 F.2d 939 (10th Cir. 1987).
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'w  One massage establishment has two separate police reports
indicating that employees have tried to rob customers and two
other incidents involving solicitation.

= Another massage establishment accounts for 75 percent of the
police calls to such establishments, and four of the police re-
ports involved sex-related offenses.

s The adult movie theater has accounted for 21 percent of the
total complaints for public indecency and/or solicitation com-
plaints at all of these businesses over the 39 months.

Qur observations at each of these establishments were entirely con-
sistent with the police reports. Without expressing any opinion about
the viability of such an approach, we would recommend that City
enforcement officials and state prosecutors examine possible ways to
address the continuing problems at these four establishments under
nuisance or other existing laws. The closure or even substantial re-
duction of the problems at these four establishments would signifi-
cantly reduce Toledo’s problems with the secondary effects of sexu-
ally oriented businesses.
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EXECUTIVE SUMMARY

Background

In the two decades since the U.S Supreme Court upheld a Detroit ordinance
imposing separation requirements on adult use businesses, state and local
governments increasingly have turned to zoning laws to regulate the location
and operation of such businesses.

Regulations imposed on adult use businesses have serious constitutional
implications because of the First Amendment's guarantees of freedom of
expression and speech. The importance of these issues is reflected in the
hundreds of appellate court cases nationwide challenging the constitutionality of
state or local regulation of adult uses.

In October 1996, the Denver City Council imposed a temporary moratorium on
the issuance of zoning permits for adult use businesses in certain districts, and
directed city departments and agencies to undertake a comprehensive study of
the secondary impacts of such businesses on nearby properties and
neighborhoods. '

Efforts to regulate adult uses in Denver are aided by the experiences of other
municipalities in defending their ordinances against such challenges, including
documentation of the negative impacts caused by adult use businesses on
property values and the safety and well-being of people who live and work in
areas surrounding such businesses.

Zohing

Twenty adult use businesses are currently operating in Denver under approved
use permits in the B-3, B-4, B-5 and B-8 zone districts. They include five adult
theaters/bookstores, four cabarets, three pop shops and eight adult bookstores
(seven of which also offer live entertainment and/or video booths).

Seventeen of these 20 businesses do not meet separation requirements
established in 1976 for adult uses but, because they were in existence prior to that
time, have continued to operate as legal nonconforming uses. Three new adult
use businesses, all of which meet the city's separation requirements, have been
established since 1992 '

Applying the current separation requirements, there are currently 597 acres of
land available for adult use businesses to operate in the City’s business zone



districts and Planned Unit Development (PUD) zone districts. The number of
individual sites currently available for adult uses is 89, including the 20 sites
currently occupied by adult use businesses. An additional 25 sites are available
for use by adult businesses in industrial districts, where structures erected before
1956 are eligible for use exceptions.

Licensing

- Of the 20 adult use businesses currently operating in Denver, all but one (Las
Vegas Adult Palace) require licensing, as either amusements or cabarets, by the
Denver Department of Excise and Licenses.

The department issues Amusement Class 16 licenses to establishments and
individuals providing live entertainment, Amusement Class 15 licensesto .
establishments that have picture show devices and Amusement Class 6 licenses
to those that show movies. If the adult entertainment establishment sells alcohol,
the operator must posses an adult cabaret license, in addition to a liquor license.

Both amusemenit and cabaret licenses can be suspended, revoked or not renewed
by the excise and licenses department after notice to the applicant of the
allegations forming the basis of any complaint, followed by a hearing. The
cabaret provisions are more detailed and inclusive regarding the grounds for
suspension, revocation or non-renewal. The department director has the
authority to put conditions on a cabaret license, but not on an amusement
license.

Most adult use businesses in Denver have had their licenses suspended on one or
more occasions for criminal violations by patrons or employees (or, in some
cases, for licensing violations short of criminal behavior). The overwhelming
majority of such violations involved public indecency, including masturbation,
fondling and deviate sexual intercourse. In addition, many adult use businesses
have had warnings or order-ins issued by the police or by the department of
excise and licenses for similar offenses.

Among the four groups of adult use businesses licensed by the City, Amusement
Class 15 licensees, which offer adult books and adult picture show devices, do
not seem to generate the same amount of violations as those establishments that
offer live entertainment or movies.
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Neighborhood Impacts

The Adult Use Study Team reviewed impact studies, or summaries of studies,
conducted in 21 juridictions. These studies have found such businesses to cause
negative secondary impacts to nearby properties and neighborhoods, including
criminal activity, litter, noise, traffic problems and depreciation in property
values.

Surveys, interviews and site inspections conducted as part of this study show
that people who live or own businesses near adult use businesses — particularly
bookstores and theaters — feel their presence in the neighborhood lowers

property values, generates crime and contributes to an overall decrease in
quality of life. |

While all of the adult businesses in the study areas have had a negative impact
on adjacent residential areas, those that have had the greatest impact are adult
theaters/ bookstores, which generally operate 24 hours a day, seven days a week.
The intense level of activity generated by adult cabarets and pop shops has also
had a negative impact on adjacent neighborhoods.

In general, a greater percentage of residents than business owners have
experienced negative secondary impacts from adult use businesses. This is
probably due to the fact that most of the neighborhood businesses are open only
during the day, while residents are in the neighborhood day and night. Enough
of the local businesses, however, are experiencing impacts to warrant concern.

Among the specific findings of the Department of Planning and Community
Development's survey of neighborhood residents and business owners:

Overall Impact on Neighborhood -

Of the residents surveyed, 69% felt that adult use businesses had a negative
overall effect on their neighborhood. The most frequently mentioned impacts
- were neighborhood appearance, litter, traffic and decreased property values.

A negative perception of the overall impact of adult use establishments was less

prevalent among neighborhood business owners. Fifty six percent of business

owners surveyed said the presence of adult uses in the neighborhood had no

~ effect on their daily activities. The most frequently mentioned impacts were
neighborhood appearance, decreased property valuesand litter. '
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Specific Activities and Impacts Observed by Neighbors

Activities observed by those living near adult use businesses inciuded littering,
trespassing and drinking alcohol in public . Litter generated by such businesses
includes printed material containing pornography, used condoms, sex
paraphernalia and used syringes. Residents also mentioned having seen people
urinating, masturbating and soliciting for prostitution in areas adjacent to adult
use establishments.

Of the activities observed by neighborhood business owners, the most frequently
mentioned were littering, harassment of pedestrians and fighting,

Actions Taken by Neighborhood Residents and Business Owners in Response to
Negative Impacts Caused by Adult Businesses

Some survey respondents said that the negative impact of adult use businesses
- on their neighborhood has forced them to take action or seek assistance,
including restricting parking in front of their homes, calling the police and
installing new lighting .

Business owners mentioned calling the police , restructuring business hours and
installing better locks or hiring security guards.

Impact of Adult Uses, by Type of Business

*»  Adult bookstores with live amusement. Among people who live or work near
adult bookstores featuring live amusement, 75% of residents and 67% of
business owners felt that such businesses had a negative overall impact on
the neighborhood. The most frequently cited complaints were drug dealing,
trash, and prostitution and other iilicit sexual activity in parking lots and
nearby alleys.

. Adult theaters. Among people who live or work near adult theaters, 80% of
residents and 41% of businesses owners felt that such businesses had a
negative overall impact on the neighborhood. Complaints included
prostitution, drug dealing, litter and the parking of patrons' cars on
neighborhood streets. '
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* Adult Cabarets and Pop Shops. Among people who live or work near adult
cabarets or pop shops, 78% of residents and 47% of businesses owners felt
that such businesses had a negative overall impact on the neighborhood. The
most frequently cited complaints were litter and trash containing
pornographic material.

Incidence of Crime

To assess the impact of adult use businesses on neighboring properties, the
Department of Public Safety collected and analyzed three categories of data for
1995 and 1996 ~ calls for service, reported offenses and arrests — for 15 study
areas surrounding such businesses. Study areas were established by aggregating
the statistics from the most active locations within a one-block area with the data
for each existing adult use business.

The analysis showed that the incidence of certain kinds of crimes was
proportionately higher in the study areas - and significantly higher at many of
the individual adult business locations ~than in the city as a whole. These crimes
included disturbing the peace, public indecency, prostitution, drug-related
violations, loitering, robbery, larceny, theft from motor vehicle, drinking in
public/vehicle and urinating in public. :

The analysis also showed that the incidence of certain kinds of criminal activity —
prowler and disturbance complaints, public drunkenness, drug-related crimes
and public indecency -- was higher in the areas surrounding adult theaters and
bookstores than in areas surrounding other types of adult businesses.

Effect on Property Values

Using 1994-97 assessment data, existing adult businesses in Denver were
categorized into seven study groups in order to measure the impact of such
businesses on assessed property values.

Analysis showed that commercial properties within the adult business blocks
and residential properties abutting the adult business blocks tended to increase
to a lesser degree than other properties in the same location.

Also, the impact on residential values is greater for properties that abut adult use
‘businesses than on commercial properties that abut such businesses.



