North Bay Village

Administrative Offices _
1700 Kennedy Causeway, Suite #132 North Bay Village, FL 33141
Tel: (305) 756-7171  Fax: (305) 7567722 Website: www.nbvillage.com

NORTH BAY VILLAGE
RECOMMENDATION MEMORANDUM

TO: Mayor and Commissioners .

FROM: Nina Boniske and Gary Brown, Village Attorneys
Dennis Kelly, Village Manager .

SUBJECT: Approval of Settlement and Project Completion Agreement for JEK. 79"
' Street Causeway Redevelopment/ Dr. Paul Vogel Park Improvements
(“Project’) -

DATE: Jamary 8, 2013

RECOMMENDATION:

It is recommended that the Village Commission approve the Resolution, attached as
Exhibit “A,” and authorize the appropriate Village officials to:

1) Execute the attached Settlement Agreement with ValleyCrest Landscape
Development, Inc. (“VaileyCrest”) and Southeast Underground Utilities
Corp (“Southeast”);

2) Bxecute the attached Project Completion Contract with ValleyCrest;

" 3) Budget and appropriate approximately $192,394.00 - from the
Transportation Fund (CITT Fund); return $27,782.00 to the GO Bonds
Fund; and return $82,223.00 to the General Fund Reserves to complete the
Project; - .

4) Authorize immediate payment to ValleyCrest and Southeast under the
Settlement Agreement in the amounts of $137,323 and $98,676,
respectively, for work previously performed and accepted by the Village on
the Project; and '

5) Authorize payment to ValleyCrest in accordance with the Project
Completion Contract, in an amount not to exceed $174,001, to complete the

Project. ,Icc ')

.Mayor Vice Mayor Commissioner Commissioner Commissioner
Connie Leon-Kreps Eddie Lim Dr. Richard Chervony Wendy Duvall Jorge Gonzalez
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As discussed in more detail velow, approval of thes_c'agreements and expenditure of
the specified funds is.necessary to complete the Project.

BACKGROUND:

A complete background of this matter is set forth in the Recommendation
Memorandum dated September 5, 2012, a copy of which i attached as Exhibit “B”.
To-summatize, following the default and termination of M. Vila and Associates
(“Vila”) on the Project, the Village learned that Vila had not procured the propes
payment. and performance vonds for the Project, and had failed to pay several of its
subcontractors and suppliers for work performed and materials furnished for the
Project. In the absence of a propet payment bond, these subcontractors and suppliexs
ultimately looked to the Village for payment (“Claimants™), Initially, it was believed
that the amount due the Claimants was approximately $350,331.! Based upon
information then available to the Village, the. total cost of completion of the work
using . ValleyCrest and Southeast, payment to other unpaid Claimants, and .
termination-related expenses incurred and expected to be incurred by the Village, was
believed to be-approximately $587 ,702. That amount exceeded the remaining balance
under Vila’s contract by approximately $281,789.

As a result of the foregoing, and based upon further investigation into this matter by
the Village Manager, Village Attorney and staff, the Commission authorized the
Village Manager and Village Attorney to negotiate payment of amounts due the
Claimants, including ValleyCrest and Southeast. With respect 10 ValleyCrest and
Southeast, payment for past work performed was quthorized in an amount not to
exceed $235,999, and for completion of the Project, in an amount not fo exceed
$174,001 (for a total amount not to exceed $410,000). With respect to the remaining
Claimants, payment was authorized in an amount not to exceed $85,000.00. The
Commission also authorized the Village Managet and Village Attorney to negotiate a
completion contract for the Project with ValleyCrest (using Southeast as a
subcontractor to perform a significant part of the unfinished work). See Resolution
No. 2012-44 adopted on September 11, 2012 attached as Exhibit “C.”

In accordance with the authority granted by the Commission, the Village Attorney
and staff met with representatives of ValleyCrest and Southeast, and, along with
assistance from the Village’s Engineet (Kimley Horn), and have determined the scope
of work necessary to complete the Project pursuant to Vila’s contract with the Village,
including applicable architectural plans and specifications. -

! Subsequently, it was determined that the total amount due unpaid Claimants was

actually approximately $408,631 (due to CT3S being owed approximately $61,000 instead of

$2,700).
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The Village Attomegr negotiated settlements with all unpaid Claimants in the total
amount of $314,599.2 The original claims and negotiated amounts are set forth on the-
spreadsheet attached as Exhibit “D.” In exchange for payment, the Village has
obtained a full release from all Claimants. The release signed by each Claimant
includes an assignment of claims against Vila should the Village wish to.pursue Vila
for its losses on the Project, including sums paid to Claimants. The release executed
by C3TS also includes a hold harnless agreement (i.e., that C3TS will hold the City
harmless from any claim for payment by AECOM on the Project) since AECOM was
a subcontractor to C3TS, Therefore, payment to C3TS safisfied the amount due
AECOM, The Village Attorney negotiated a Settlement Agreement with ValleyCrest
and Southeast, which includes a Completion Contract for the Project. The Settlement:
Agreement was executed by both ValleyCrest and Southeast on November 27, 2012
with the intention of bringing the item forward for Commission approval in December
02012,

The funds dedicated to complete the Project included $118,000.00 of the remaining
balance of a grant from the State of Florida, Department of Transporiation (the
“BDOT”) putsuant to a Local Agency program Agreement entered into on November
4, 2009. Those funds were part of a Federal Highway Administration (“FHWA™)
program administered by the FDOT as part of the ARRA program. On November 20,
2012, the FDOT notified the Village that the grant funds had been withdrawn by the
Federal government and were no longer available to the Village. Staff immediately
began due diligence to determine the status .of the grant and the Village Attorney
obtained agreement from ValleyCrest to hold the negotiated settlement terms and
prices pending approval of the Scttlement Agreement at the Januaty 8, 2013

- Commission Meeting. On December 20, 2012, the Village Manager prepatred
correspondence to the FDOT requesting reconsideration and a meeting. On Monday,
January 7, 2013, the Village Manager, Finance Director, Village Attorney and the
Village’s Lobbyist met with the Secretary of the FDOT, District 6 and his staff. The
FDOT Secretary confirmed that the grant funds were no longer available, however, he
did offer to request the FHWA to reallocate the funds back to the Village and/or if
unsuccessful to seek the funds from the Miami-Dade County Metropolitan Planning
Organization. Under either scenario, it will be a few months before the Village will
know if grant funds ate available to complete the Project. In order to move forward
with Project completion and honor the offer from ValleyCrest, the Village would need
to allocate an additional $118,000.00 of funds to the Project.

2

The claims were settled below the amount authotized by the Village Commission in Resolution No.
2012-44. ‘
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Funds are available from the Transportation Fund (CITT Fund)- that could be
budgeted and allocated to the Project. The Finance Director has prepared a
Spreadsheet showing the funds Budgeted for completion of the Project, attached as
Exhibit “E.”

Although Valleycrest has agreed to honor their November prices, the agreement is
premised upon the Village issuing a Notice to Proceed with the work to Valleycrest
within 30 days of execution of the Settlement Agreement by the Village. Should the
Village authorize a Notice to Proceed after 30 days, ValleyCrest will still perform the
completion work, but will require payment up to a 10 percent differential for any
additional actual cost increases from third parties due to the time delay (evidenced by
actual purchase orders/invoices). The final Settlement Agreement will'be tevised prior
to execution by the Village to reflect this change, which was negotiated and agreed to,
by both ValleyCrest representatives and Village Management on Janvary 7, 2013.

Copies of the Settlement Agreement and Project Completion Contract, executed by
ValleyCrest and Southeast, ate attached as exhibits to the draft resolution. Upon
approval of the Settlement Agreement and Project Completion Contract by the
Commission, staff will issue payment to ValleyCrest and Southeast in the amounts of
$137,323 and $98,676, respectively, for work previously performed and accepted by
the Village on the Project. Staff will also issue a Notice to Proceed to ValleyCrest for
completion of the Project for a lump sum price of $174,001. Pursuant to the terms of
the Settlement Agreement and Completion Contract, the total amount to be paid to
ValleyCrest and Southeast for both previously performed work and work needed to
complete the Project will not exceed the amount of $410,000 previously approved by
the Commission. Pursuant to the terms of the Completion Contract, ValleyCrest is
required to be finished with all remaining work on the Project within 120 days from
the Notice to Proceed (subject to any approved time extensions for excusable delays),

BUDGETARY IMPACT:

The Village Attorney’s September 2012 memo and resolution proposed to fully fund
the remaining cost of the Project with $281,789.00 (Exhibit E) which included
$82,223.00 from the General Fund Reserves. The revised funding proposal as outlined
in Exhibit E proposes to fully fund the Project costs from the Transportation Fund
(CITT Fund) monies that the Village receives from Miami Dade County. This Fund
has 2 sufficient fund balance to replace the $118,000.00 loss of FDOT (ARRA)
funding, as well as, eliminate any use of the Genera) Fund Reserves ($82,223) and
reduce the GO Bonds funding by $27,782.00. .

It is recommended that the Commission approve the use of $192,392.00 from the
Transportation Fund (CITT Fund) to fully fund the completion of the JF Kennedy
Causeway Project as negotiated by the Village Attorney’s Office.

leC4)



PERSONNEL IMPACT:

The Public Works Department has agreed to complefe some of the minor items on the
punch list that to reduce the cost of completion, No additional personnel are required,
as ValleyCrest and Southeast will complete the Work. Howevet, staff will bave time
and effort expended to coordinate with the Village’s Consulting Engineers,
Valleycrest and the Village Attorneys.

ATTACHMENTS:

Draft Resolution incorporating Settlement Agreement and Completion Contract
Recommendation Memorandum dated September 5,2012

Resolution No, 2012-44 adopted September 11, 2012

Spreadsheet of Settled Amounts with Claimants dated December 3, 2012
Spreadsheet of Budgeted Funds dated January 8,2013

CONTACT:

Dennis Kelly, City Manager
Sam Zamacona, Public Works Director
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Notth Bay Village

Administrative Offices
1700 Kennedy Causeway, Suite #132 North Bay village, FL 33141
Tol: (305) 756-7171 Fax: (305) 756-7722 Website: www nbvillage.com

MEMORANDL
North Bay Village
DATE: January 8, 2013

TO: Yvonne P, Hamilton
Village Clerk

FROM: Dennis Kelly
Village Manager

Nina Boniske
Village Attorney

SUBJECT:  Introduction of Resolution

Pursuant to Section 3.08 of the Village Charter, I hereby introduce the following Resolution:

A RESOLUTION OF THE NORTH BAY VILLAGE COMMISSION,
APPROVING A SETTLEMENT AND PROJECT COMPLETION
AGREEMENT (“SETTLEMENT AGREEMENT”) BETWEEN THE
VILLAGE, VALLEYCREST LANDSCAPE DEVELOFPMENT, INC.
(“VALLEYCREST”) AND SOUTHEAST UNDERGROUND UTILITIES
CORP. (“SOUTHEAST*) PERTAINING TO- THE REDEVELOPMENT
OF J, F. KENNEDY CAUSEWAY AND IMPROVEMENTS TO DR, PAUL
VOGEL FPARK (“PROJECT”); APPROVING A PROJECT
COMPLETION CONTRACT BEIWEEN THE VILLAGE' AND
VALLEYCREST TO COMPLETE THE PROJECT (“COMPLETION.
CONTRACT”); AUTHORIZING EXECUTION OF THE SETTLEMENT
AGREEMENYT AND PROJECT COMPLETION CONTRACT;
AUTHORIZING THE APPROPRIATE OFFICIALS TO TAKE ALL
NECESSARY STEPS TO IMPLEMENT THE TERMS AND
CONDITIONS OF THE AGREEMENTS; AUTHORIZING THE
APPROPRIATION AND BUDGETING OF FUNDS TO COMPLETE THE
PROJECT; AUTHORIZING THE VILLAGE MANAGER TO EXPEND
BUDGETED FUNDS; AND PROVIDING FOR AN EFFECTIVE DATE.

Accordingly, please place the item on the next available agenda.

DK:yph

Jle.cé)

Mayor Vice Mayor Commissioner Commissiorier Commissioner
Connie Leon-Kreps Eddie Lim Dr. Richard Chervony Wendy Duvatl Jorge Gonzaloz
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RESOLUTION NO:

A RESOLUTION OF THE NORTH BAY VILLAGE COMMISSION,
APPROVING A SETTLEMENT AND PROJECT COMPLETION
AGREEMENT (“SETTLEMENT AGREEMENT®) BETWEEN THE
VILLAGE, VALLEYCREST LAN DSCAPE . DEVELOPMENT, INC.
(“VALLEYCREST”) AND SOUTHEAST UNDERGROUND UT ILITIES
" CORP, (“SOUTHEAST”) PERTAINING TO. THE REDEVELOPMENT
OF J. ¥. KENNEDY CAUSEWAY AND IMPROVEMENTS TO DR,
PAUL VOGEL PARK (“PROJECT”); APPROVING A PROJECT
COMPLETION CONTRACT BETWEEN: THE VILLAGE AND
VALLEYCREST TO COMPLETE THE PROJECT (“COMPLETION
CONTRACT*);  AUTHORIZING EXECUTION OF THE
SETTLEMENT AGREEMENT AND PROJECT COMPLETION
CONTRACT; AUTHORIZING THE APPROPRIATE OFFICIALS TO
TAKE, ALL NECESSARY STEPS TO IMPLEMENT THE TERMS AND
CONDITIONS OF THE AGREEMENTS; AUTHORIZING THE
APPROPRIATION AND BUDGETING OF FUNDS TO COMPLETE
THE PROJECT; AUTHORIZING THE VILLAGE MANAGER TO
EXPEND BUDGETED FUNDS; AND PROVIDING FOR AN
EFFECTIVE DATE, (INTRODUCED BY VILLAGE ATTORNEY, NINA
BONISKE, AND VILLAGE MANAGER, DENNIS KELLY)

WHEREAS, on September 11, 2012, the Village Commission adopted
Resolution No. 2012-44 (the “Resolution”), a copy of which is attached to this
resolution as Bxhibit “1”; and

WHEREAS, pursuant to the Resolution, funds were budgeted to settle
outstanding subcontractor claims as well as to complete the. Project; the
Village Attotney and Village Manager were authorized to negotiate and settle
all outstanding claims for work performed by the various subcontractor’s
working on the Project (the “Claimants”); to negotiate a seftlement of
ValleyCrest and Southeast’s claims for non-payment for their work performed
on the Project; and to negofiate a completion contract with ValleyCrest to
complete the Project for approval of the Village Commission; and

WHEREAS, the Claimants claims wete seitled for approximately
$78,600.00 and ValleyCrest and Southeast have executed a Settlement
Agreement which incorporates a Project Completion Coniract executed by
ValleyCrest, which agrees to payment by the Village of $235,999.00 for
previously performed work and payment of $174,001 to complete the Project;

and I ' c C?)
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WHEREAS, the Village Commission -dgsires to approve the
Settlement Agreement and Project Completion Contract to complete the
Project,

NOW, THEREFORE, BE IT RESOLVED BY THE VILLAGE
COMMISSION OF NORTH BAY VILLAGE, FLORIDA:

Section1, Recitals, The above Recitals are true and correct and
incorporated herein by this reference.

Section2. Approval of Settlement Agreement and Project Completion
Agreement, The Settlement and Project Completion
Agreement between the Village, ValleyCrest and Southeast,
incorporating the Project Completion Agreement between the
Village and ValleyCrest, a copy of which is attached hereto and
incorporated herein as-Exhibit “2,” together with such non-
material changes as may be acceptable to the Village Manager
and-approved as to form and legality by the Village Atforney, is
approved. '

Section3. Execution of Agreements. The Mayor is anthorized to execute
the Seftiement Agreement and the Project Completion Contract.

Section4.  Authorization of Village Officials. The Village Manager and
the Village Attorney are authorized to take all actions necessary to-
implement the terms and conditions of the Settlement Agreement
and the Project Completion Agreement. ‘

Section5, Appropriation and Budgeting of Funds. The Village
Commission budgets and appropriates $192,394.00 to complete
the Project from the Transpottation Fund (CITT Fund); returns
$27,782.00 to the GO Bonds Fund; and refurns $82,223 to the
Genetal Fund Reserves.

Section 6. Authorization of Fund Expenditure. The Village Manager is
authotized to expend budgeted funds to implement the terms and
conditions of the Settlement Agreement and the Project
Completion Agreement.

Seetion7, Effective Date. This Resolution shall take éffect immediately
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FINAL VOTE AT ADOPTION:

Mayor Connie Leon-Kreps

Vice Mayor Eddie Lim
Commissioner Richard Chervony
Commiissioner Wendy Duvall- -
Commissioner Jorge Gonzalez

PASSED AND ADOPTED this 8" day of January, 2013.

Connie Leon-Kreps, Mayor

ATTEST:

Yvonne P. Hamilton, CMC
City Clerk

APPROVED AS TO FORM FOR THE USE
OF THE CITY OF NORTH BAY VILLAGE:

Weiss Serota Helfman Pastoriza Cole & Boniske, P.L.
City Attorney

NBVResolutionValleycrest1/8/13
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SETTLEMENT AND PROJECT COMPLETION AGREEMENT

This Settlement and Project Completion Agreement (“Settlement Agreement™),
made on the 27" day of November 2012, by and between the City of North Bay Village
(“NBV”) a municipality, on the one hend, and ValleyCrest Landscape Development, Inc.
(“ValleyCrest™), a foreign corporation, and Southeast Underground Utilities Corp. (“Southeast™),
a Florida corporation, on the other hand,

WITNESSETH:

WHEREAS, the City Commission adopted Resolution No. 2009-74 on October 13,
2009, which approved the Design-Build Construction Contract Between City of North Bay
Village and M. Vila & Assoclates, Inc. (the “Vila Agreement”) for design and construction
services for the redevelopment of the John F. Kennedy Causeway (“Project” and concurrently
authorized Work Order #1 in the amount of $577,814 providing for design, permitting, and
pre-construction activities along Kennedy Causeway; and :

WHEREAS, pursuani to the Agreement, M. Vila & Associates, Inc. (“Vila”) furnished
payment and performance bonds (“Bonds”) issued by Suretec insurance Company (“Surety”); and

WHEREAS, the City Commission approved Resolution No. 2010-32 on April 13, 2010,
which authorized Work Order #2 in the amount of $1,550,937 for construction of Phase 1 under
the Vila Agreement including new decorative walls, expanded concrete sidewalks, concrete
curbs, concrete decorative crosswalks, irrigation, landscaping, and lighting on North Bay Island
and a portion of Treasure Island at Adventure Avenue; and

WHEREAS, the City Commission approved Resolution No. 2011-49 on October 11,
2011, which authorized the City Manager fo take all steps necessary fo complete the design and
construction of improvements to Dr. Paul Vogel Park (“Vogel Park™); and

WHEREAS, the City Commission approved Resolution No. 2011-56 on November 8,
2011, which authorized Change Orders 1 through 9 to the Vila Agreement for a total increase of
$374,300.51, and to address, sighage, street lighting repairs, irrigation, planting extensions and
improvements fo Vogel Park as part of the Project; and

WHEREAS, in furtherance of its obligations under the Vila Agreement, on or about

May 24, 2010,Vila entered into & subcontract for portions of the wotk with ValleyCrest
(“VC Subcontract’); and

WHEREAS, in furtherance of its obligations under the Agreement, on or about

August 6, 2010, Vila entered into 2 subcontract for portions of the work with Southeast
(“SE Subcontract’); and

WHEREAS, prior to completion of the work, Vila sbandoned the Project and failed to pay

all of its subcontractors, and, as a result, on or about May 31, 2012, the City terminated the Vila
Agreement for cause; and

Ne (i)



WHEREAS, at the time of termination, Vila's work under the Vila Agreement, including
work under the VC Subcontract and SE Subcontract (“Subcontsacts’) was incomplete; and

WHERKAS, at the time of termination, Vila owed ValleyCrest the sum of $152,239 for
work performed under the VC Subcontract, and owed Southeast the sum of $109,640 for work
performed under the SE Subcontract; and

WHEREAS, despite demand from the parties hereto, the Surety has declined to cqmplete
the remaining work or make payment for the sums due ValleyCrost and Southeast, asserting that
the Bonds do not provide coverage for the claims; and

WHEREAS, as a result of the Surety’s denial of their claims, ValleyCrest and Southeast .
have raised claims against the City for non-payment for their work on the Project asserting that
the City failed to ensure that the Bonds were sufficientto cover the 1abor and materials furnished
pursuant to the Subcontracts; and

WHEREAS, as a result of the default of Vila and the Surety’s actions, the patties hereto
have detormined that the City’s most viable option is to complete with Project utilizing the
sorvices of ValleyCrest and Southeast and to pay ValleyCrest and Southeast an agreed upon
amount for work previously performed, without waiver of the City's rights against Vila and the
Surety; and :

WHEREAS, the parties hereto have determined through their own due diligence,
including review of Project-related documentation and one or more visits to the Project site, that
the scope of work remeining fo be completed under the Vila Agreement, including work
remaining under the Subcontracts, totals approximately $229,002; and

WHEREAS, in order to expeditiously tesolve the claims and disputes and avoid
litigation, the parties hereto, without admisting any liability or wrongdoing, wish o enter into
this Settlement Agreement to effectuate the. City’s prompt payment 10 ValleyCrest and Southeast
for work previously. performed on the Project, and to arrange for completion of the remaining
work-on the Project pursuant to the Project Completion Contract attached hereto as Exhibit “A”,
for a negotiated total sum of $410,000.00.

NOW THEREFORE, based upon the mutual covenants and promises herein, and other
valuable consideration, the sufficiency of which is hereby acknowledged, the pariies agree as set
forth below, :

1. Recitals. The foregoing recitals are true and correct and the parties hereby rely upon
their accuracy in entering into this Settlement Agreement.

2, Payment for Completed Work. Subject to formal approval of the City Commission, the

City hereby agrees to pay the following sums to ValleyCrest and Southeast for work
completed under their respective Subcontracts:
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a. The total sum of $137,323.00 to ValleyCrest in full and final settlement of all
claims which ValleyCrest has or may have against the City in connection with its
work on the Project though the date of execution hereof.

b, The total sum of $98,676,00 to Southeast in full and final settlement of all claims
which Southeast has or may have against the City-in connection with its work on
the Project though the date of execution hereof.

Payment will be made within seven (7) days of execution of this Agreement by the City
following formal approval of this Settlement Agreement by the City Commission at a
duly noticed Commission meeting.

3, Releases, Except as expressly resorved herein, in exchange for the consideration

1>

specified herein and subject to receipt of the respective settlement payments set forth in
paragraph 2 above, the patties hereby release, remisc, acquit, satisfy and forever
discharge one another, including their respective current and former Commissioners,
employees, agents, officers, directors, reprosentatives, attorneys, legal representatives,
subsidiaties, divisions, departments, affiliated entities, successors and assigns (both in
their official and individual capacities), from any and all claims, demands, damages,
costs, expenses, attorney’s fees, loss of setvices, actions and causes of action of
whatsoever kind and nature, whether known or unknown, matured or un-matured, at law
or in equity, from the beginning of time until the date of execution hereof, arising out of
or relating to: i) the Vila Agreement; ii) the Subcontracts; and iii) the Project. This
release does not cover and specifically excepts any (a) claims by the City for defects in
the labor, materials or setvices furnished by ValleyCrest or Southeast to the Project in
accordance with the Vila Agreement and Subcontracts prior to execution hereof, (b) any
claimg arising out of work to be performed by ValleyCrest or Southeast pursuant to this
Setflement Agreement and_the attached Project Completion Contract. and (¢} any
payments to be made by the City to ValleyCrest under the terms of the Project
Completion Contract. '

Assignment of Clajms. In consideration of the payments made hereunder, and other
valuable consideration the sufficiency of which is hereby acknowledged, ValleyCrest and
Southeast hereby assign all rights, manner and causes of action, whether at law. or in
equity, that each has or may have against Vila (including its principals and/or guarantors)
arising out of or relating to work performed by ValleyCrest and Southeast on the Project.
The claims hereby assigned include but are not limited to claims for non-payment for
such work pursuant to the. Subcontracts, ValleyCrest and Southeast represent that each
has the right to assign such claims and that such claims have not been previously pledged,
encunibered, assigned, waived, or otherwise compromised. ValleyCrest and Southeast
acknowledge and agree that this assignment is a material inducement to the City’s
agreement to pay ValleyCrest and Southeast the amounts set forth in paragraph 2 above,.
ValleyCrest agrees that upon formal approval of this Setilement Agreement and payment
of the sum set forth in paragraph 2a above, ValleyCrest will execute any further
documents reasonably necessary to effectuate the purposes of this assignment, including
the filing of any pleadings, motions or other papers in the litigation styled ValleyCrest
Landscape Development, Inv. v. M. Vila & Associates, Inc., Case No. 12-21085-CA-22.
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ValleyCrest and Southeast further agree to provide the City any cooperatiqn and
assistance reasonably required for the City to prosecute the assigned claims, mclud!ng but
not limited to, attending settlement conferences and/or formal mediation, prepating for

depositions and court testimony, and futhishing upon request documentation relating to
or supporting the assigned claims.

h

Completion_of Construction, As -part of the consideration for this Secitlement
Agreement, incliding payment of the sums set forth in paragraph 2 above, ValleyCrest
hereby agrees to execute and perform the Project Completion Contract attached hereto as
Exhibit “A,” whercby ValleyCrest will serve as the general contractor for the purposes of
completing the Project and will vetain the services of Southeast under the terms of a
geparate subcontract agreement 1o perform some of the work required under Exhibit “A.”

=

Continued Yalidity, If any provision of this Settlement Agreement is invalidated by a
court of competent jurisdiction, then all of the remaining provisions of this Setilement
Agreement shall remain in full force and effect. If any remedy provided for in this
Settlement Agreement is deemed unenforceable, then the damaged party shall be entitled
to any other remedy available under Florida law.

7. Joint Drafting, This Settlement Agreement shall not be construed against one Party or
another, solely because it may have been drafted initially by that party or, otherwise,
Both Patties shall have been deemed to have participated in the drafting of this
Settlement Agresment.

8. Entire Agreement. The Parties agrec that this Settlement Agreement supersedes any
priot-agreements or representations between the Patties, whether written of oral, and this
Settlement Agreement constitutes the entire agreement between the Parties, with respect
to the subject matter hereof. Any agreerent to amend or modify the terms and
conditions of this Settlement Agreement must be in writing and executed by the Parties.

9, Jurisdiction and Venue. The Parties hereby irrevocably consent to the jurisdiction and
venue of any state or federal court sitting in Miami-Dade County, Florida in any action or
proceeding in any way arising out of or relating to this Settlement Agreement, and hereby
irrevocably agrees that all.claims and disputes in respect of such action or proceeding will
be heard and determined only in such state court or, to the extent permitted by law, in
such federal court.

10, Waiver of Right to Jury Trial. The Pasties waive the right to a trial by jury, in any
legal proceeding or lawsuit in any way velated to this Seitlement Agreement, including
but not limited to its creation, validity, interpretation, or enforcement.

11, Binding Effect. This Settlement Agreement shall be binding upon and inure to the

benefit of the Parties and their respective personal yepresentatives, heits, successors and
assigns,
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12, Attorney’s Fees, The prevailing party in-any action ox proceeding that involves the
enforcement or interpretation of this Settlement Agreement ot to recover damages for g
breach thereof shall be entitled to recover attorney’s fees, expert foes and costs at both the
trial and appellate levels,

13. Counterpaxts. This Settloment Agreement mey be signed via facsimile or color
scanfemail in counterparts, all of which shall constitute.one original agreement.

In Witness Whereof, the parties have made and excouted this-agreement as authorized by the
City of Nosth Bay Village through Resolution NO,

VALLEYCREST LANDSCAPE PEVELOPMENT, INC.,,
a foreign corporation '

By its: [ Moot J.-/,:¢,-
Signatore: %/ prgm——
Print name: Mﬂ S

SOUTHEAST UNDERGROUND UTILITIES CORP.

a Florida coxporatien

By its:

Signature:

Print name:

CITY OF NORTHBAY VILLAGE,
a municipality

By its:

Signature:

Print name:

Approved as to formby:
Nitia Boniske, Esq. or Gary L, Brown, Esq.
City Attotney, City of North Bay Village
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breach thereof shall be entitled to recover attomey’s fees, expert fees and costs at both the
trial and appellate levels, '

13, Counterparts.. This Settlement Agreement may be sigied via facsimile or colox
scanvemail in.counterparts, all of which shall constitute one original agreement,

In Witness Whereof, the parties bave made and executed this agreement as authorized bythe
City of Noxth Bay Village through Resolution NO.

VALLEYCREST LANDSCAPE DEVELOPMENT, INC.,
a foreign corporation

By its:

Signature:

" Pyint name:

SOUTHEAST UNDERGROUND UTILITIES CORP,
a Florida corporation

By its: PRe s irea<l :
Signature: \&’* & J’l)” /P
Print name:

CITY OF NORTHBAY VILLAGE,
a municipality

' By its:

Signature:

Print name:

Approved as to form by: '
Nina Boniske, Bsq. or Gary L. Brown, Esq.
City Attorney, City of North Bay Village

PROJECT COMPLETION CONTRACT
(Exhibit “A” to Setflement Agreement)
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PROJECT COMPLETION CONTRACT
(Exhibit “A” to Settlement Agreement)

1. SCOPE OF WORK: ValleyCrest Landscape Development, Inc. (“ValleyCrest:’) shall
perform the following scope of work: furnish all of the labor, matetials, cquipment services and
incidentals mecessary to perform all of the work described and detailed in, or reasonably
inferable, from the ValleyCrest proposal attached hereto_as Attachment 1 and incorporated
herein by reference, and to the extent applicable to such-work, the following documents which
are also incorporated herein by reference to the extent such work still needs to be performed to
complete the Project: 1) drawings and specifications for the project known as “. F. K.ennedy
Causewny Improvements/Dr. Paul Vogel Park” (“Project”) (which work is more pasticularly
described in City Commission Resolution Nos. 2009-74, 2010-32, 2011-49, and 2011-36); 2) the
Design-Build Construction Contract Between City of North Bay Village and M. Vila &
Associates, Inc. but only to the extent of the unfinished work (the “Vila Agreement™); and 3) the
remaining scopes of work set forth in the Subcontracts and the Valley Crest Proposal attached
hereto as Attachment. 1. To the extent there is any conflict between the Vila Agreement, the
Subcontracts and this Contract, the terms. of this Contract including Attachment 1 shall govern.
ValleyCrest shall not be liable for any designer, contractor, laborer, or material provider’s work
that has already been incorporated into the Project as of the date hereof, ValleyCrest assumes no
liability or watranty for work completed to date other than the specific scope of landseape and
irrigation work that was self-performed by ValleyCrest as a subcontractor under the ValleyCrest

Subcontract. ValleyCrest shall not be tesponsible for any of the design portion of the work
hereunder.

9. ‘TIME OF COMPLETION: Substantial completion shall be defined as “performance by
ValleyCrest which, while not full performance, is so nearly equivalent to what was bargained for by
the parties to this Contract that it would be unreasonable to deny ValleyCrest the full contract price
subject fo the City’s right to requite varions punch list items be completed.” The substantial
completion date for this Project chall be no later than 90 calendar days after the Notice to
Proceed (“NTP”) has been issued by the City. Final completion ghall be defined as “completion
of all temaining punch list items following substantial completion.” Final completion and
acceptance by the City shall ocour within thirty (30) days after substantial completion or no later
than 120 calendar days after the NTP. The NTP will be issued after VaileyCrest and Southeast
have submitted to the City all required documents hereunder and after execution of this Contract
by all parties. Subject to the provisions set forth below, no time extensions for permitting process
delays caused by inaction or negligence of ValleyCrest shall be considered. Receipt of all

required permits is a condition precedent to commencement of construction wotk. Time is of the
essence. '

3. LIQUIDATED DAMAGES: The parties recognize that time is of the essence with respect to
this Contract and that City will suffer financial loss if the Project is not completed within the
times specified in this Contract. The parties also recognize the delays, expense and difficulties
involved in proving in a legal preceding the actual loss suffered by City if the Project is not
completed on time. Accordingly, instead of requiring such proof, the parties agree that as
liquidated damages for delay, but not as a penalty, ValleyCrest shall pay the City the sum of
$500.00 for each calendar day sfter the time specified for substantial completion, and $250.00
for each calendar day- after substantial completion until final completion of the Project. In
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addition to liquidated damages, ValléyCrest is also responsible to reimburse the City for costs
incurted by the City's consultant(s) in administering fhe construction of the Project beyond thie
completion dates or per an approved extension of time granted, whichever is later.

4, MATERIALS: ValleyCrest must produce samples of all materials to be used for the Project
to the City and receive the City's written approval for use of the specific materials prior. to
uiilization- of any such materials in the Project. The City’s manager or other designated agent of -
the City must provide responses to all of Valley. Crest’s written requests for approval that are
submitted pursuant fo this paragraph within seventy-two (72) hours from the City’s receipt of
such request.

5. INTERRUPTION/SECURING JOB SITE: ValloyCrest will take whatever steps necessary to
adequately and safely secure the Project site. However, ValleyCrest understands that the Project
is to be. petformed with minimal interruption to the existing residential neighborhood’s daily
activities and traffic. In the event of an interruption of neighborhood activities, such interruption
shall not exceed eight (8) hours duration and the City shall receive no less then forty-eight (48)
hours’ notice prior to commencing any such interruptions.

6. PERMITS: ValleyCrest shall apply for and obtain such permits and regulatory approvals as
may be required by the local municipal/county government/FDOT. Permit fees by the City shall
be waived. All other fees shall be included as part of the Project price. Itis anticipated the
parties- will obtain a change of permit transferring any existing permits for the Project to
ValleyCrest accordingly.

7. INSURANCEH: To insure the indemnification obligation set forth herein, ‘ValleyCrest shall at
a minimum provide, pay for and maintain in force at all times during the term of this Contract
insurance of the type and on the terms and conditions below. The cost of this insurance shall be
included in the Contract Price.

Such policy or policies shall be without any deductible amount except as provided for herein or
as approved by City and shall be issued by approved companies authorized to do business in the
State of Florida, and having agents upon whom service of process may be made in Miami-Dade
County, Florida,  ValleyCrest and Southeast shall specifically protect the City, City
Cormissioners, and the City’s Consultant(s) by naming all of them as additional insureds.

Comprehensive Genetal of Commercial General Liability Insurance: A Comprehensive General
or Commercial General Liability Insurance Policy shall be provided which shall contain
minimum limits of Two Million Dollars ($2,000,000.00) per occurrence combined single limit
for bodily injury liability and propeity damage liability. Coverage must be afforded on a form
no more restrictive than the latest edition of the Comprehensive General or Commercial General

Liability Policy, without restrictive endorsements, as filed by the Insurance Services Office and
must include:

Premises and/or operations explosion, collapse hazard, underground hazard, and
Products/completed operations hazard,
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Independent contractors or. Contractor's Owners Protection Liability which
includes Liability coverage for operations performed for the name of the insured
by independent and/or subcontractor(s) that is(arc) hired, and acts or omissions of
the named insured in connection with hisher general supervision of such
operations; :

Broad Form Property Damage;
Producis and/or Completed Operations for contracts over Fifty Thousand Dollars

($50,000). Coverage must be maintained and certified for three (3) years after
Final Completion;

Broad Form Contractual Coverage applicable to this specific Contract, including -

any.hold harmless and/or indemnification provisions of the Contract, or both;

Petsonal Injury Coverage with Employee and Contractual Bxclusions removed,
with minimum limits of coverage equal to those required for Bodily Injury
Liability and Property Damage Liability;

City is to be expressly included as an additional insured in the name of the City of
Noxth Bay Village with respect to liability arising out of operations performed for
the City or on bohalf of ValleyCrest and Southeast ot acts or omissions of the City
in connection with general supervision of such operation.

Business Automobile Lisbility: Business Automobile Liability with minimum limits of Five
Hundred Thousand Dollars ($500,000) per occurrence combined single limit for Bodily Injury
Liability and Property Damage Liability. Coverage must be afforded on a form no more
restrictive than the latest edition of the Business Automobile Liability policy, without restrictive
endorsements, as filed by the Insurance Services Office, and must include:

Owned Vehicles, Hired and Non-Owned Vehicles.
Hired Vehicles, if applicable

Non-owned Vehicles, if applicable
Any Auto, if applicable

If the initial insurance expires prior to the completion of the Work, renewal copies must
be furnished thirty (30) days prior to the date of their expiration.

Workers' Compensation insurance, Workers' Compensation insurance to apply for all employees
in compliance with the "Workers' Compensation Law" of the State of Florida and all applicable
federal laws. In addition, the policy(ies) must include:

Employers' Liability with 2 minimum limit of Three Hundred Thousand Dollars
($300,000) each accident.
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If any operations are to be undertaken on or about navigeble waters, coverage
must be included for the U.S. Longshoremen & Harbor Workers Act and Jones
Act,

ValleyCrest shall furnish to the City Manager, Certificates of Insurance evidencing the insurance
coverages specified by this Article, Required Certificates of Insurance shall name the types of
policies certified.

Coverage shall not cease and is to remain in force (subject to cancellation notice) until all
performance requited of ValleyCrest for substantial and final completion is completed. All
policies must be endorsed to provide the City with at least thirty (30) days’ notice of cancellation
andfor restriction. If any of the insurance-coverages will expire prior to-the completion of the
Project, copies of renewal policies shall be furnished at least thirty (30) days prior to the date of

their expiration.

Right to revise or reject: The City reserves the right, but not the obligation, to review and revise
any insurance requirements at the time of renewal and eny amendments, not limited to
deductibles, limits, coverages, and endorsements based on insurance matket conditions affecting
the availability or affordability of coverage, or changes in the scope of work/specifications
affecting the applicability of coverage.

Insirance Requirements for Vendors, Suppliers, Material Providers, and Haulets. ValleyCrest
ghall insure that all vendors, suppliers, material providers and haulers (Vendors), prior to
entering the Project site, have the following insurance coverages.

Business Automobile Liability. Business Automobile Liability with minimum limits of
Five Hundred Thousand Dollars ($500,000) per occurrence combined single limit for -
Bodily Injury Liability and Property Damage Liability. Coverage must be afforded on a
form no more restrictive than the latest edition of the Business Automobile Liability
policy, without restrictive endorsements, as filed by the Insurance Services Office, and
must include Owned Vehicles and Hired and Non-Owned Vehicles.

Workers’ Compensation. Workers’ compensation insurance for operations for all
employees in compliance with the wWorkers' Compensation Law" of the State of Florida
and all applicable federal laws. '

Commercial General Liability Insurance. Commercial General Liability insurance for
premises and operations including product lability for any product manufactured,
assembled or otherwise worked -upon away from the Project site, in a form providing
coverage no more restrictive that the Standard Commercial General Liability insurance
policy (Occurrence Form), Such policy shall be in the minimum amount of Five Hundred
Thousand Dollats ($500,000) per occurrence bodily injuty and propetty damage liability.

Property Insurance, The City may provide property insurance covering the materials, equipment
and supplies that are intended for specific installation in the Project while such materials,
equipment and supplies.are located at the Project site (this coverage will be specifically to cover
property under constraction or similar coverage), in transit, and while temporarily located away
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from the Project site for the purpose of repair, adjustment or storage at the risk of one of the
insured parties. This coverage will not cover any of the contractors® or subcontractors’ tools,
equipment, machinery or provide any business interruption or time element coverage to the
contractors or subcontractors. '

If the City decides to purchase property insurance or provide for coverage under its existing
insurance for this Project, then. in that case the insurance: required to be. catied by ValleyCrest
may be modified to.account for the insurance being provided by the City. Such modification
may also include execution of Waiver of Subrogation documentation,

ValleyCrest shall ensure that all subcontractors and lower-tiered subcontractors furnishing work
on the Project through or under it procure and maintain in effect for the duration of the Project or
such longer petiod required hereunder, all insurance coverages in the types and amounts required
to be maintained hereundor, and shall furnish City with copies of Certificates of Insurance
evidencing such coverages. All such insurances shall name the City and its Consultant(s) as
additional insureds. '

8. INDEMNIFICATION: ValleyCrest hereby agrees to indemnify, defend, and hold harmless
the City and its respective agents and employees (including engineers and consultants and their
employees) from any and all claims, demands, judgments, liabilities, damages, losses, costs, and
expenses (including attorney’s foes and costs at both the trial and appellate levels), atising out of
or relating to the performance of the work or Contract, but only to the extent caused, in whole or
in patt, by the respective negligence, recklesshess or intentional wrongful misconduct of
ValleyCrest or any petsons employed by or utilized by it, or for whose actions they may be
liable, in the performance of the work or Contract, and regardless of the partial fault of any
indemnified party hereunder. ValleyCrest acknowledges that the foregoing indemnification
obligations comply with the requirements of Section 725.06, Florida Statutes, and that the
specific consideration for the promises and obligations hereunder are:

A, Ten dotlars ($10.00) in hand paid by or on behalf of the City, Engineer (including
its employees), and Consultant (including its employees), to ValleyCrest and
Southeast, receipt whereof is hereby acknowledged and the adequacy of which
ValleyCrest accepts as completely fulfilling the obligations of City, Engineer,
Consultant and their respective employees under the requitements of Section
725.06, Florida Statutes; and

B. The entry of the City and ValleyCrest into this Contract because, but for the
indemmification promises and obligations as contained herein, the City would not
have entered into this Coniract,

9, CHANGES TO SCOPE OF WORK: The City shall not accept any change orders from
ValleyCrest for the Project unless approved in writing by the City. By executing this Contract,
ValleyCrest specifically acknowledges that it has performed its due diligence and will perform
the work for the price stated herein, that was accepted by the City Commission by resolution
Number on ., However, in the event the. City
improperly fails and refuses to timely respond to all change order requests within seven (7) days
from receipt thereof, ValleyCrest reserves the right to cease work relating to the changs order
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request(s). Further, to the extent such change order work causes a delay in the substantial or final
completion dates stated in paragraph 3 above, ValleyCrest shall also be entitled to an appropriate
time oxtension(s) for such delay.

In furtherance of Attachment 1 hereto, the parties acknowledge that the Florida Department of
Transportation (“FDOT”) has already installed the Westbound guardrail which was initially a
part of ValleyCrest’s proposed scope of work, Should the FDOT also install the Eastbound
guardrail, the City shall be entitled to a complete deductive change order of this line item on
Attachment 1. Howover, should ValleyCrest be required to install the Eastbound guardrail, the
Clity recognizes and appreciates that it is a “custom” guardrail and the entire $5,830 given for
this line item may be needed to manufacture and install that guardrail. However, the parties shall
nonetheless negotiate in good faith any change order reflecting the costs associated with any
installation of the Bastbound guardrail and/or any credit due back to the City if such costs are
less than $5,880. '

10: CONTRACT PRICE; The City agrees to pay ValleyCrest the total sum of $174,001.00 for
serving as the completion general contractor and performing the services set forth in paragraph 1
(Scope of Work) above. ValleyCrest shall be paid based upon Applications for Payment
submitted to the City. ValleyCrest recognizes that the City through its Consultant(s) shall cause
to be documented. the progress and amounts owing to ValleyCrest based on megasurement of
progress, submittals, observations at the site and on evaluation of ValleyCrest invoices or
Applications for Payments, The Consultant(s) shall certify such invoices or Applications for
Payment in such amount to appropriately reflect the actual progress to the date of the invoice or
Application for Payment submittal. The Consultant's certification shall represent that
ValleyCrest’s progress and work products are in substantial accordance with the requirement of
this Contract and consiruction standards established by Consultant(s) and/or those construction
standards generally accepted in the locale of the Project. Subject to the foregoing, the City shall
make progress payments on account of the Contract Price as follows: :

A. The period covered by each Application for Payment shall be one calendar moxnth
ending on the last day of the month,

B. Each Application for Payment shall be accompanied with a written statement signed
by the Owner’s Consultant certifying satisfactory completion of the required
percentage of the Projéct.

C. The City shall pay within ten (10) business days of receipt of a proper invoice any
undisputed amounts, '

D. The City shall retain Ten Percent (10%) of the total Contract Price as retainage until
the Project is completed pursuant to this Contract,

B. ValleyCrest shall furnish City appropriate releases, affidavits or waivers of lien for
all work performed or materials provided at the time the next periodic payment
shall be due.

F. Owner shall make final payment to ValleyCrest, including retained funds, after the
Project has been completed to the satisfaction of the City and all appropriate
releases and waivers of lien, and all other Project close-out documents have been
provided to the City.

G. Payment Bond(s) and Pesformance Bond(s) must be provided to the City within
seven (7) days of execution of this Contract, and which must remain in full force
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and effect during the entire term of the Project, or such longer period required by
the Contract Documents or law. No payment will be made unless and until the City
has received a certified copy of the Bonds and same are recorded in the public
records of Miami-Dade County.

11. ASSIGNMENT: Neither party may assign this Contract, or payments due-under the
Conteact, without the other party’s written consent, Any such assignment without consent shall
be void and of no effect.

12. WARRANTIES: ValleyCrest wattants to the City that all materials, supplies, and equipment
under this Contract will be now unless otherwise specified and that all work will be of good
quality, free from faults and defects and in conformance with the Contract requirements.
ValleyCrest’s warranties shall be for one (1) year commencing on thé date of final completion of
the work and acceptance by the City. Upon demand within such one year petiod (ot such greater
petiod for latent defects), ValleyCrest shall pay for and/or correct all such defects appearing in
the work at no cost to the City. .

13. DELAY: No claim for damages, or any claim other than for an extension of time, shall be
made against the City by reason of any delays. Any claim for extension shall only be based on a
delay(s) to the critical path and which causes an inorease in the overall Project duration.

14. PERFORMANCE BOND/PAYMENT BOND/SURETY: Within seven (7) calendar days of
the City Commission’s formal approval of the Clontract, Valley Crest will furnish Performance
and Payment Bonds in the amount of 100% of the Contract Price, guaranteeing to the City the
timely completion and payment of the work, and which shall continue in effect for one (1) year
after final completion and acceptance of the work with liability equal to 100% of the Contract
Price. The Performance Bond shall be conditioned that Valley Crest will correct any defective or
faulty work or materials that appear within one (1) year after final completion of the work and
acceptance by the City. The surety’s obligations under the Petformance Bond shall continue in
effect for five (5) years after final completion and acceptance of the work for any latent defects.
‘The bonds shall be recorded in the public records of Miami-Dade County and certified copies of
the bonds shall be provided to the City prior to commencement of any work,

15. CONTRACTOR’S RESPONSIBILITY: ValleyCrest-shall take reasonable steps to protect
the work against all loss or damage until final acceptance by the City and shall promptly repair
any damage done from any cause whatsoever. If such Joss or damage is caused by ValleyCrest’s
failure to properly protect the work or is ofherwise caused from ValleyCrest’s intentional or
negligent actions or omissions, such repairs shall be without cost or expense to the City. In the
event that the loss or damage is caused solely by an employce or agent of the City or the general
public and could not reasonably be avoided by ValleyCrest’s reasonable efforts to protect the
work, or if the damage was pre-existing or latent and could not reasonably be observed by
ValleyCrest prior to its obligations commencing under this Contract, then the City shall assume
the costs associated with repairing such loss or damage In such event, the City and ValleyCrest
shall negotiate a reasonable cost to repair the damage through the change order process.

16. DEFECTIVE WORK: Upon receipt of written demand from the City of defective work
performed by ValleyCrest, ValleyCrest shall promptly correct or remove it and replace it with
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non-defective work. ValleyCrest shall pay all direct, indirect, and consequential costs of such
removal or corrections including cost of testing laboratories and personnel, Such costs shall be
included in the Contract Price.

17 PUBLIC ENTITY CRIMES ACT: ValleyCrest represent that this Contract does not violate
the Public Entity Crimes Act, providing that a person or affiliate who is a contractor and who has
been placed on the convicted vendor list following a conviction for a Public Entity Crime may
1ot submit a bid on a contract to provide any goods or services to the City; may not submit a bid
for the construction or repair of a public building or public work; may not be awarded or perform
work a8 a contractor, supplics, subcontractor or consultant under a contract with the City; and
may not transact any business with the City for thirty-six (36) months from the date of being
placed on the convicted vendor list.

18. TERMINATION FOR CAUSE:

A.  The occurrence of any one or more of the following events will justify
termination for cause:

1. ValleyCrest's persistent failure to perform the work in strict accordance
with the Contract Documents (including, but not limited to, failure to
supply sufficient skilled workers or snitable materials or equipment or
failure to adhere to the progress schedule);

2, ValleyCrest's disregard of Laws or Regulations of any public body having
jurisdiction,;

3. ValleyCrest’s disregard of the authority of the City Manager or designee;

4, ValleyCrest’s violation in any substantial way of any provisions of this
Contract; or.

3. ValleyCrest’s insolvency, bankruptcy, or assignment for the benefit of
creditors.

B.  If one or more of the events identified in peragraph 18A occut, the City may, after
giving ValleyCrest (and its surety) seven (7) days written notice, terminate this
Contract and exclude ValleyCrest from the site, and take possession of the work
and incorporate in the work all materials stored at the site or for which City has
paid ValleyCrest or which are stored elsewhere, and finish the work as City may
deem expedient. Tn such case, ValleyCrest shall not be entitled to receive any
further payment until the work is finished. If the unpaid balance of the Contract
Price exceeds all claims, costs, losses, and damages (including but not limited to
all fees and charges of engineers, architects, attorneys, and other professionals and
all court or other dispute resolution costs) susteined by City arising out of or
relating to completing the work, such excess will be paid to ValleyCrest. If such
claims, costs, losses, and damages exceed such unpaid balance, ValleyCrest shall
pay the differenco to City promptly. When exercising any rights or remedies
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under this paragraph, City shall not be required o obtain the lowest price for the
work performed to complete the Project.

C.  Where this Contract has been so terminated by City, the termination will not affect
any, rights ot remedies of City against ValleyCrest then existing or which may
thereafter acerue. Any retention or payment of moneys due ValleyCrest by the
City will not release ValleyCrest from liability.

D.  If, after notice of termination, it is found that ValleyCrest were not in default or
that snfficient grounds for termination for cause did not exist, the termination shall
be deemed automatically converted to one for convenience, and the rights and
obligations of the parties shall be the same as if the notice of termination were
issued pursuant to paragraph 19 below.

19, TERMINATION FOR CONVENIENCE:

A.. The Contract may be terminated for convenience in writing by the City, without
cause and without prejudice to any other right or remedy of City, upon seven (7)
days written notice to ValleyCrest of its intent to tetminate and the date on which
such termination becomes effective. In such case, ValleyCrest shall be paid
(without duplication of any items) for:

1. Completed and acceptable wotk executed in accordance with the Contract
Documents prior to the effective date of termination, including fair and
rcasonable sums for overhead and profit on such work, provided however,
that ValleyCrest must first provide City with sufficient back-up
documentation for such work;

2, Expenses sustained ptior to the effective date of termination in petforming
services and furnishing labor, materials, or equipment as tequired by the
Contract Documents, plus fair and reasonable sums for overhead and
profit on such expenses;

3. Reasonable expenses directly attributable to termination.

B. Under no circumstances shall payment include, or the City be liable for, lost or
unearned overhead and profit for work or services not petformed.

20. INTERPRETATION:

A.  Entire Agreement. This Contract (together with the Seftlement Agreement
executed simultaneously by the parties) constitutes the entire agreement of the
parties with respect to completion of construction on the Project. No other
agreements, oral or written, pertaining to the work to be performed under this
Contract exist between the parties. This Contract may be modified only by a
written agreement signed by both patties.
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B. Governing Law. This Contract shall be interpreted and govémed in accordance
with the laws of the State of Florida.

C.  Vemue, Venue for any action of proceeding arising out or relating to this Coniract
shall lie exclusively in the state and federal courts in Mismi-Dade County,
Florida,

21." ATTORNEYS® FEES AND COSTS: If any party to this Contract brings & cause of action
against the other party arising from or relating to this Contract, the prevailing party in such
proceeding shall be entitled to recover reasonable attorney’s fees, experts fees, and costs (at both
the trial and appellate levels). '

22. PERFORMANCE:

A. ValloyCrest may, at its discretion, engage licensed subcontractors to perform
work pursuant this Contract provided that ValleyCrest shall remain fully
responsible for the proper completion of the Project. As the completion general
contractor, ValleyCrest shall be responsible for paying any subconfractor or
materials provider fetained by, through or under ValleyCrest.

B. All wosk shall be completed in a good and workman-like manner and in strict
compliance with this Contract all building codes and applicable laws. To the
extent required by law, all work shall be performed by individuals duly licensed
and anthorized by law to perform said work.

C. ValleyCrest agrees to remove all debris and leave the premises in clean condition
appropriate to the usage of said premises.

DR The rate of wages for all laborers, mechanics, and apprentices employed by the
ValleyCrest or any subcontractor on the work covered by this Confract shall not
be less than the prevailing rates of wages for similar skills or classifications
required by applicable law or local ordinance in Miami-Dade County.

B No additional work or extras shall be performed unless the same shall be duly
authorized by appropriate action of the City and written change order.

23. DISPUTE RESOLUTION: The patties hereby agree to engage in pre-suit mediation before
an agreed upon neutral mediator as a condition precedent to litigation, Such mediation shall
occur within 60 days of written demand by a party, or sich later time as may be agreed to by the
parties, No action may be instituted by any party hereto uniess and until mediation has been
concluded. Any action filed in violation of this paragraph shall be stayed upon motion of any
party pending the conclusion of such pre-suit mediation,

294, PROJECT RECORDS: ValleyCrest and their subcontractors shall maintain all books and
records and accounts, whether financial or otherwise, which relate to the Project and to any claim
for additional compensation, including, without limitation, complete and cotrect records of
payments to each of their subcontractors. For each subcontractor, the books and records and
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accounts shall reflect each payment to the subcontractor and the comulative total of the payments
made to the subcontractor, City shall have the right to ingpect and-copy, at City's expense, the
books and records and accounts of ValleyCrest and its subcontractors which relate in any way to
the Project, and to any claim for additional compensation and to conduct an audit of the financial
and accounting records of ValleyCrest and its subcontractors which relate to the Project and to
any claim for additional compensation, ValleyCrest and its subcontractors shall retain and make
available to City all such books and records and accounts, whether financial or otherwise, which
velate to the Project and to any claim for a period of thiee (3) years following final completion of
the Project. During the Project and the three (3) year period following final completion of the
Project, ValleyCrest shall provide City access to its books and records and accounts upon
seventy-two (72) hours wiitten notice.

25. LOCATION AND DAMAGE TO EXISTING FACILILTIES, BQUIPMENT OR
UTILITIES:

25.1. As far as possible, all existing wtility lines in the Project area have been shown on the
plans. However, City does not guarantee that all lines are shown, or that the ones indicated
aro in their true location, It shall be ValleyCrest’s responsibility to identify and locate all
underground and ovethead utility lines or equipment affecting or affected by the Project. No
additional payment will be made to ValleyCrest and Southeast because of discrepancies in
actual and plan location of utilities, and additional costs suffered as a result thereof.

25.2. ValleyCrest shall notify each utility company involved at least three (3) days prior to
the start of construction to atrange for positive underground location, relocation or support of
its utility where that utility may be in conflict with or endangered by the proposed
construction, Relocation of water mains or other utilities for the convenience of ValleyCrest
shall be'at no cost to the City. All charges by utility companies for temporary support of its
utilities shall be paid for by ValleyCrest. All costs of permanent utility relocation to avoid
conflict shall be the responsibility of the utility company involved. No additional payment
will be made to ValleyCrest for utility relocations, whether or not said relocation is necessary
to avoid conflict with other lines.

25.3, ValleyCrest shall schedule the Work in such a manner that the Work is not delayed by

the utility providers relocating or supporting their utilities, ValleyCrest shall coordinate its
activities with any and all public and private utility providers occupying the right-of-way.
No compensation will be paid to ValleyCrest for any loss of time or delay, except in
accordance with the terms of this Contract.

25.4. All overhead, surface or underground structures and utilities encountered are to be
carefully protected from damage or displacement. All damage to such structures is to be
completely repaired within a reasonable time; needless delay will not be tolerated. The City
reserves the right to remedy such damage by ordering outside parties to make such repairs at
the expense of ValleyCrest and Southeast. All such repairs made by ValleyCrest are to be
made to the satisfaction of the utility owner. All damaged utilities must be replaced or fully
repaited. All repaits are to be inspected by the utility owner prior to backfilling,
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76. NOTIFICATION OF CLAIM FOR CHANGE OF CONTRACT TIME OR CONTRACT
PRICE: .

The City shall permit extensions to the contract time in the event of any act of God, major
weather or rain event, civil unrest, or any such other factor that constitutes impossibility. or
impracticability of petformance under Florida law. Any claim for a change in the Contract time
or Confract Price shall be made by written or electronic notice by ValleyCrest to the City and its
Consultant within five (5) calendar days of the commencement of the event giving rise to the
olgim or knowledge by ValleyCrest of the claim and the notice shall state the general nature and
cause of the claim. Thereafter, within ten (10) calendar days of the termination of the event
giving rise to the claim or knowledge of the claim, written notice of the extent of the claim with
supporting information and documentation shall be submitied to the City and Consultant
(hereinafter “Claim Notice™). Upon receipt of ValleyCrest’s Claim Notice, the City shall within
seven (7) days respond in writing and/or email. ValleyCrest shall be entitled to any and all
extensions. of time requested in the Claim Notice should the City fail to timely respond to such
‘Claim Notice. IT IS EXPRESSLY AND SPECIFICALLY AGREED THAT ANY AND
ALL CLAIMS FOR CHANGES TO THE CONTRACT TIME OR CONTRACT PRICE
SHALL BE WAIVED IF NOT SUBMITTED IN STRICT ACCORDANCE WITH THE
REQUIREMENTS OF THIS SECTION.

For any notice that is sent under this Contract, it shall be deemed received if it is delivered via
e-mail, certified mail or reputable overnight catrier, hand delivery, or facsimile to the following:

City of North Bay Village

Dennis Kelly, City Manager

1700 Kennedy Causeway, Suite 132
North Bay Village, Florida 33141
T+ (305) 756-7171

F: (305) 756-7722

Email: dkelly@nbvillage.com

City’s Consultant

Kimley-Hom and Associates, Inc.
5200 NW 33rd Avenue, Suite 109
Fost Lauderdale, FL 33309

T; (954) 535-5100

F: (954) 739-2247

B-Mail: gaty.ratay@kimley-horn.com

ValleyCrest Landscape Development, Inc.

¢/o Karl Kaliebe & Andy Johnson

4155 Bast Mowry Drive

Homestead, Florida 33033

T: (305) 258 — 8011

F: (305) 258 — 0809

Email: kkalicbe@valleyerest.com
ajohnson@valleycrest.com
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27. NO DAMAGE FOR DELAY:

No claim for damages or any claim, other than for an extension of titme, shall be made or asserted
against City:by reason of any delays except as provided herein. ValleyCrest shall not be entitled
to an increase in the Coniract Price or payment of compensation of any kind froin City for direct,
indirect, consequential, impact or other costs, expenses of damages, including but not limited to
costs of acceleration or inefficiency, arising becavse of delay, distuption, interference or
hindrance from any cause whatseever, whether such delay, disruption, interference or hindrance
be reasonable or unrcasonable, foreseeable or unforesceable, or avoideble or unavoidable;
pravided, however, that this provision shall not preclude recovery of damages by ValleyCrest for
actual delays due solely to- fraud, bad faith or active interfeience on the part of City or its

Consultant. Otherwise, ValleyCrest shall be enfitled only to extensions of the Contract time as

the sole and exclusive remedy for such resulting delay, in accordance with and to the exterit
specificaily provided above. Only delays to the Project’s critical path will be considered for
payment or time extension as provided herein.

[Remainder of page intentionally left blank]
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In Witness Whereof, the parties have made and executed this agrecment a8 authorized by the
City of Noxth Bay Village throu gh Resolution NO.

VALLEYCREST LANDSCAPE DEVELOPMENT, INC.
a foreign corporation '

By its:
Signatare:

. £ heng] 7/ W
Print name: ] _  ,

CITY OF NORTH BAY VILLAGE,
a municip_ality

By its:

Signature:

Print name:

Approved as to form by:

Nina Boniske, Hsq. or Gary L. Brown, Bsq.
City Attomney, City of Noith Bay Village
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Criginal Changes & August 30, 2012 Final i
. Dzseripiion Proposai Discounis mmwﬂ. g i
Cormieted workihy SoufiEast: Discouried 10% -+~ | § | 109840007 gpogeon) | § SE0O
ekt s by ValleyCros - Discoiinled 0% _____|_$ 152581 | s asose00). . L . 5. 43732300

" Total Due to Segin Work _ 5 . 23580060

255000 | § (2550.00)
1578854 | $ {15.788.34)
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$

$

$

$

5

$

worins 5EE000 | $
$

$

$

$

$

$

$

-

Painfing 2 existing D curbs - By CRy

Mil & Resurfate asphalt North side @ bidg enfrance
Adjust il ADA mats

Repaii ICC concrete @ bote location nciih side
Dominican coral cladd replace chipped

Reshiping of 150° eastand west of raffic signal

$

% -

$ 6,488.00
$
$
£
] , 5
wreveeeorinstall 2 sections of guardial 3751 Feach-MV-$588000 | §
$
-
$
3
$
$
3

993.6C
o18.00
1,518.75
2,760.00
wer 55 880.00

Painit 3 door siis- By City
Correct drainage @ playground

2,500.60
135.00
2113335
118,029.51
6,958.14

Sub-Tots] Givil
Batance fo finish for SouthEast
VCD Management 5%

biund:aardiit B ow & custon” gudrdral due fo the reconfiguring arid he widéning ofthe £ sidevialk, Should 816 FDOT instal e remeliing E5
g, theiy isTirig ifeth will B deducted Fom VafleyCrests scope ofwhrk in fts'entiraty. Should this be the case: fhe city shall be entitled to & full
erediot$5880.00 and ValleySrest sfall be refieved of olf responsiity and liaktiay Sor both guardeails, inchiding a compite retease of all warmanty.
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City of North Bay Village

, Adiinfstrative Officas )
" 1700 Hennedy Causevay, Suite #1982  NorihBay Village, FlLA31A4%
Tok (03} 75171 Waws (JOH) 7562722 Wakshte: warwnbulllage.com

CITY OF NORTH BAY VILLAGE

ON MEMORANL
DATE:  Soplember 5, 2012
TO! Mayor Connle Leon-Ktops
' Vice Mayor Bddio Lim -
Commigatoner Stnert Blumberg -
. .Commisstoner Riohard Chervony

PROM:  Dennis Xelly, cuywmg@ ,
Nina Boniske and Clary Brown, City Attorneys

SUBJECT: Completion of nd Payimions for JFE 79" Stroet Campewy
Redevelopmsnt/ Dt, Paul Vogel Patk Improvements (“Project’)

It is ecommended that the City Commission approve the attached Resolution and.
auihoglze the appropriate Clty officlals to: B

1) Negotiate and make paymont to varlous subconivactors and suppHers of M,

Vila & Assoolates, Tne, (“Vila®) for the sbove Projeot for a cost not to exceed
$114,332.00; A

2) Walve the computitive bidding process pursuntit to Section 36.25 of the City
Code to apptove negotintion of a Completion Contract with Valley Crost
Landscape Dovelopment, Inc, (“Valley Creat”), a gesetal contractot (who was
also & main subcontyactor under tho otlginal agreement with Vila) to complete

* the Project utilizing: the setvices of tho existing cleottloal subsontiactor,
Southerst Undetground Utilitles Corp (“Southenst”);

- '// L))

Mayor ViesMayor © Qoramisslonor Commissioner
Connte Leon-Kreps Eddle Xim SigartBlumberg . DwRichard Chetvony
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3) Authorize payment to Valley Crost and Southesst in an amoutt not to
excesd $610,000,00 ($5235,999.00 for previously: porformed work on the
Projest under Vil and $174,001.00) to complete the Praject);

4) Avthorize Kimley-Hosn to.procesd with consteuotion phasé gervices undex
Wo$ authosization No. 06-12 fot & cost not to excesd $23,000.00; and .

5 Bﬂns‘ the negotiated Completlon Contract back to the City Commission for
approval, .

As dlscussed in more detal below, pryment of tho fotgolng awounts, 86 well as coste
inouteed and o be incurred by the Clty in conneotion with the termination of Vila and
hisings of a Completion Contractot, will tequire apprapriation by the Clty Commission

. of approximately $281,789,00 (recommended from the CIT'T Fund, GO Bosds for
Vogel Pask, and the General Fund Rezerve). .

.. DACKGROUND:,

. After competitive pracurement, the City ewarded a design-bulld contract to Vila for
ourtaln rondway end landsoaping improvements to JFK. 79" Stret Covsoway
(“Agreement”), In conneotion with the Agreement, Vila was required to procure
payinont and' performance bonds to sccuto payment/parformance of fhe Project by
Vila (the “Bonds"), Work under the Agresment was veleased in phases pussuant to
cerialn work onders (Work Oxdess 1 and 2), Puriuant to @ Change Onder 1o the

‘the work was expanded to inolude ceriain improvements fo Dr. Paul
Vogel Pask and was inctuded in en additional work onder (Work Oxder 3). The total
cost of the Projoot, a8 set forth in the Work Ordets, and including Change Oxders to -

the Agreement, was $2,464,283.89 (See Rezolution No.’s 2000-74, 2010-32, 2011
49, and 2011-56).

Vila abandoned the Project prior to completion, and the City tesminated Vil for cauge
_on or about Mey 31, 2012, At the time of termination, the contract balance, including
setainage, romaining in the City’s budget for this Project was $305,913.73, At that
time staff sought and obtatned direotion from the City Commission 1o work towards
completion of the -Project, Duting out-due diligoncs to determing defavlt and
effectuate termination, we discovered that Vila had not provided all of the sequired
Bonds, Vila hadl initially procuted o payment and performance bond-from Sureteo
Insurance Company (“Sutety”) totating $60,000.00. Formal demand was made on the
Surety to complete the Project under the perfortaance bond; however, the Surety
denled coverage and has taken the position that this small bond wes only for a portion
of the inifisl woxk undet the Agrecment and was essentlally reloased wiien this inttial
wotk was completed. Subconteactors on the Project also mado clelms for payiment
under the payment bond, which were also denied by the Surety on the same bagis,

1e(2)
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Although the Clty has the option to flls sult agalnst Vila for breach of contract for
fallure to cbialn the fequired bonids, for practiosl purposes it appeard that Vila is no
fonger & visblo business and ls ikely Judgment proof, Cestalnly, tho City could further
explote fillng litigatlon against Vils, however, at the present titne the recommendation
I t0.obtain completion of the Project and addross ltlgutlon ata lator date. As this time

glrzj City does have the Project balance available to vse towards completion of the
eot,

To compound Vile’s defnlt, the City subsoquently seceived wiitten notices of non-
' payment fiom Vila’s subsomtractors and suppliess for completed wotk 0 the Project
bofalling apbroximatoly $373,510.66. (“Claiimants") (this atount 18 cutrently being
vetifted by Cliy staff and the Clty Attorney) Furiher, two of the Claimants have filed
Tirtgation for unpald work dndfos materlals; Valloy Crept, whose olaim at this time is
agoinst Vils and Suretes (but they have advised the City they intend to add it to the
fitlgaton if thele elai Is siot resolved); and Central Conotato Supetmix, Ino. Another
Ciglmant, Comex Constexotion Materials Blorida LLC, hos votained. counsel and
. threatened 1o file sult againet the Clty 1€ payment s not made within. the next several

weeks (counsel’s last oorrespondence provided & dendline-of August 16, 2012 but
counsel has sineo provided an extension of this date). The Clty Atiomey hes been in
contact with sl Claimonts and/or tholr atforneys io attempt to wotk towards ‘a
vesolution of thielr lsims without the Clty having o be involved in the expense of
protracted litlgation, As part of the tegolution of these Clalmant’s claims, the City
Attorney will ensure thet each Claimant roleases the Clty fiom any further Nability

and sny ltlgation Is dismissed and, to the entent possible, obtain an assignment of '
tights by Claimants against Vila,

Without the seoutity of the Ronds, the City’s only senl vieble option is 1o negotiate
payment to each of the Clalmants and to hite @ contractor to coniplete the balance of
fhe Project, The Clty has been working with Valley Crest 40. obtain. & workable
proposal to setve as the City’s Completion Conteactor (staff did obtain proposals to
complote the work fiom other contravtors; howeves, thelx prices excoedsd Valloy
Crest’s and this contractor is already familiac with this Project). The Project
completion would bo supervised by Kimley Hom, the Cliy's Consulting Bnginsors
. (pmsuant t Kimley-Hom's constiuction phase gervices wotk authotlzation No. 06-
12), The.City would also negotiato and astange for paymont of vorified amounts to
wpald Claimants: Based on disousslons with steffand the City Attoney, Valley Crest
and Southenst have offered 16 acoept 8 negotiated and dlscounted lump sum total
amount of $410,000.00 as payment for thels unpald work performed for Vila and to
~ algo complete all rentaining work on the Prajeet, Jtis estimated that payment to other
unpaid Claimants will amount to approximately $1 14,332.00.

.//L(g) |
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. Consulting Bnglneeting and Legal expenses ate-anticipated to be. approximately
$57,870.00 {ateeady’ incusred and estihated % complate, noting that. theso  ave
estimates and. fotel oxpenses will depend upon the cooperation of the Claimants,
Hiigants oud Valleyorest in negotisting @ Completion Contenot). Misccllaneous
papenses 10 be noutred by Clty slaif in conncotlon with selfparformance of minox

 romalning wotk itéms amount 1o appsoximately $3,500.00,

Based upon Informnation prosently available o the City, the total cast of complotion of
the work vsing Valley Crest and Sowthenst, paymenit t0 othier unpatd Clalmants, and
termination-telated exponucs inoursed and to be Incusred by the City, s approximetely
 §587,702.00, This amount excesds the remaining balange under Vila's contrast by

* approximetely $281,789.00, and is currently-unfunded in the Cliy's ‘budget, For case
of roference, the beldw table reflests an avoounting of the above figuses;

) s 464283
'a m nt““ i, o i‘l Waelltu, ge  0E AL A £ re o .
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Vallsy Crest/Southeast completion proposal $ 410,000

ommacmmm; § 114,332
Engineering foes ' $ 26500
Logat fees '

Avajlable funda
CITT Fund - $ 125,184

GO0 Bonds for Vogel Patk expenses C$ 74382
Qeneral Fund Rederves § 8222
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Thete will bo an.approximate impaot of $281,769.00, since tho additional funds
needsd to complete tho Projeot, pay Clalmants, end cover termingtionselated
expensen 15 presently nnbudgetod, However, the City Manager and Clty Attomey will

altempt to minkmlze this impaot by reducing olatms whare possible. Any cost savihgs
rautlzed will be ailogated back to thie General Resetve Fund,

PERSONNEYL IMPACT!,

No addittonal personnel are requised, an the Wosk wilk bo oompleted by Valley Creut

. wsing Hts Foroes and one or more subcontractors, Howeved, staff will have time and
offort expendsd to coordinate with the City's Consulting Bnglneets, Valloyorest and.

. the City Adftorneys, ‘

ATTACHIMENTS:

Default and Termination letters to MVila flom Clty Manager

Vila's Payment Requisition #20 .

Sprenadshect of unpaid Vila subconteéactors (Clalmants) and othor expenses for
Cavsoway/Park. :

Latter from Surety to City rofusing claim

Proposal from Valley Crost to complete Projeot

Complaint fited by Valley Crost

Compleint flled by Central Conorote

Correnpondences from Cemex’s Attorney

Kimley-Hotm Watk Authorization No, 06-12

CONTACT:

Deimls Kelly, City Mandges
Sain Zamacona, Public Works Diteptor
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RESOLUTION NO: 2012-44

A RESOLUTION OF THE CITY COMMISSION OF THE CITY OF
NORTH BAY VILLAGE, FLORIDA, AUTHORIZING THE CITY -
MANAGER AND CITY ATTORNEY TO NEGOTIATE A
COMPLETION CONRACT WITH VALLEYCREST LANDSCAPE
DEVELOPMENT, INC (“VALLEYCREST”) FOR REDEVELOPMENT
OF J. F. KENNEDY CAUSEWAY AND IMPROVEMENTS TO DR.
PAUL VOGEL PARK (“PROJECT”); WAIVING COMPETITIVE
BIDDING PURSUANT TO SECTION 3625 OF CITY CODE TO
UTILIZE THE SERVICES OF VALLEYCREST; AND
AUTHORIZING EXPENDITURES TO- VALLEYCREST AND
SOUTHEAST UNDERGROUND UTILITIES CORP, (“SOUTHEAST”)
NOT TO EXCEED $235,999,00 FOR PREVIOUSLY PERFORMED
WORK ON THE PROJECT; AUTHORIZING EXPENDITURES NOT
TO EXCEED $174,001.00 FOR VALLEYCREST AND SOUTHEAST
TO .COMPLETE THE PROJECT; APPROVING PAYMENT TO
OTHER. UNPAID SUBCONTRACTORS AND SUPPLIERS OF M.

. VILA AND ASSOCIATIES, INC, (“VILA”) NOT TO EXCEED $85,000;
AUTHORIZING KIMLEY-HORN & ASSOCIATES, INC. (“KIMLEY-
HORN”) TO PROCEED WITH WORK ORDER NO. 06-12 FOR A

- COST NOT TO EXCEED $23,000.00; AUTHORIZING THE
APPROPRIATE OFFICIALS TO EXECUTE THE NECESSARY
DOCUMENTS; AUTHORIZING THE APPROPRIATION AND
BUDGETING OF APPROXIMATELY $281,789.00 TOWARD THE
COMPLETION OF THIS PROJECT AND AUTHORIZING THE CITY
MANAGER TO EXPEND THE BALANCE OF THE PBUDGETED
FUNDS AND NEWLY APPROPRIATED FUNDS TO COMPLETE
THE PROJECT; AND PROVIDING AN EFFECTIVE DATE.
(INTRODUCED BY CITY MANAGER DENNIS KELLY)

WHEREAS, the City Commission adopted Resolution No. 2009-74 on
‘October 13, 2009, which approved the Design-Build Construction Contract
Between City of Novth Bay Village and M. Vila & Associates, Inc. (the
“Agreement”) for design and construction setvices for the redevelopment of
the John F. Kennedy Causgway and concutrently anthorized Work Order #1 in
- the amount of $577,814 providing for design, permitting, and pre-construction

_ - activities along Kennedy Causeway; and -

- -
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WHEREAS, pursuant to the Agteement; M. Vila & Assoclates, Inc,
(“Vila”) was required to furnish payment and performance bonds (“Bonds”) to
protect the City from liability in the event that Vila failed to perform and
compiete the Project; and

WHEREAS, the City Commission approved. Resolution No. 2010-32
on April 13, 2010, which authorized Work' Order #2 in the amount of
$1,550,937 for construction of Phase 1 under the Agreement including new
decorative walls, expanded toncrete sidewalks, concrete cutbs, concrete
decotative crosswalks, irrigation, landscaping, and electrical on North Bay
Island and a portion of Treasure Island at Adventure Avenue; and

WHEREAS; the City Commission apptoved Resolution No. 2011-49
on October 11, 2011, which authotized the City Manager to take all steps

necessary to complete the design end construction of improvements to Dr.
Paul Vogel Park (*Vogel Park”); and

WHEREAS, the City Commission approved Resolution No, 2011-56
on November 8, 2011, which authorized Change Ordets 1 through 9 to the .
Agreement for a total increase of $374,300,51, and to address, signage, street

Highting repairs, irrigation, planting extensions and -improvements 10 Vogel -
Park; and

WHEREAS, prior to completion of the work, Vila abandoned the
Project, and, as a result, on or abowt May 31, 2012, the City terminated the
Agreement for cause; and ‘

WHEREAS, at the time of termination, the work under the Agreement
was incomplete; and

WHEREAS, at the time of termination, the City had in its possession
approximately $305,913.75 in remaining conttact funds; and :

WHEREAS, subsequont to termination of the Agreement, the City in its
due diligence determined that Vila had not purchased the required Bonds and
had instead purchased a bond from Suretec Insurance Company (“Surety”) in the
amount of $60,000.00 for a portion of the Work; and

WHEREAS, the City wﬁs provided with written notices of non-

payment from Vila’s subcontractors and suppliers for completed work on
the Project in the amount of $373,510.66 (“Claimants”); and

/1e(37)



WHEREAS, despite demand from the City and Claimants, the Surety
has declined to complete the remaining work or make payment to the

Claimants, asserting that the Bonds do not provide coverage for the claims;
and

WHEREAS, as a result of Vila’s default and the Sutety’s. actions, the
City’s most practical option is to complete the work with a completion

contractor and arrange for payment of verified amounis to unpald Claimants;
and

WHEREAS, on May 8, 2012, the City Commission initially authorized
the City Manager to attempt complete-the wotk and pay unpaid Claimants in an
amount not to exceed the remaining contract funds; and

WHEREAS, the City obiained several completion proposals, including

one from Valley Crest; a general contractor (also a main subcontractor under
Vila on the Project); and

WHEREAS,. Valley Crest’s completion proposal is based, in paxt, on
using Southeast (the otiginal electrical subcontractor on: the job) to perform
the remaining electrical and signalization work on the Project; and

WHEREAS, Valley Crest and Southeast have agreed to the negotiated
and discounted lump sum amounts of $235,999.00 for work petformed for

Vila on the Project and $174,001.00 to complete the Project (totaling
$410,000.00); and -

WHEREAS, the Claimants other than Valley Crest and Southeast have
asserted claims for non-payment totaling approximately $1 14,332.00; and

WHEREAS, Kimley-Hom has agreed to provide construction
administration services to the City to ovetsee completion of fhe Project undet -
Work Authorization number 06-12, for a cost not 1o exceed $23,000.00; and

WHEREAS, based npon information presently available to the City,
the total anticipated cost of completion of the work using Valley Crest,
Southeast, and Kimley-Horn, payment to ofher unpaid Claimants, and
termination-related expenses, including legal expenses, incurred and to be
incutred by the City, is apptoximately $587,702.00 (“Completion Sum™); and

WHEREAS, the anticipated Completion Sum exceeds the remaining
contract fands under the Agreement by approximately $281,789.00, which is
currently unfunded in the City’s budget; and

3
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WHEREAS, in order to minimize further delays in the completion of
the Work, and to initigate the City’s damages, the City Commission finds that
it is in the City’s best interest to waive the competitive bidding process for the

award of a completion contract for the Project pursuant to Section 3625 of the.
City Code,

NOW, THEREFORE, BE IT ﬁESOLVED BY THE CITY

COMMISSION OF THE CITY OF NORTH BAY VILLAGE,
FLORIDA: '

Section1. Recitals, The foregoing whereas clauses ate hereby ratified and
confitmod as being true; and the same are hereby made a
speoific part of this Resolution.

Section2. Waiver of Competitive Bidding, Competitive bidding for the
awatd of a Completion Contract for the Project is waived
pursuant to Section 36.25 of the City Code.

Section3.  Authorization of City Officials, The City Manager and/or his

designee and the City Attorney are authotized to take all actions
necessary to: ' .

) negotiate a completion contract with Valley Crest subject to
formal approval by the Commission (the cost of which .
together with amounts owed to Valley Crest and Southeast for
previously completed work will not exceed $410,000,00);

b) negotiate payment to other unpaid Claimants for a sum not to
exceed $85,000; and '

¢) authorize Kimley-Hotn to proceed with Work Order 06-12,

Sectiond. Appropriation of Funds and Authorization of Fund
Expenditures. The City Commission budgets and approptiates
$281,789.00 to be utilized to complete the Project as follows:;
$125,184 from the CITT Fund, $74,382 from GO Bonds (for use
on Vogel Park), and $82,223 from the General Fund Reserves;
and further authorizes the City Manage to expend such funds to
implement the terms and conditions of this Resolution; provided
howevet, that the City Manager’s authotization to expend funds
under the Completion Contract with Valleycrest shall not be

triggered until the City Commission approves the Completion
Contract,
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Section. Effoctive Date, This Resolution shall take effect immediately
upon adoption,

The motion to adopt the foregoing Resolution was offered by Commissioner
Stuart Blumbetg, seconded by Mayor Connie Leon-Kreps.

FINAL VOTE AT ADOPTION:

Mayor Connie Leon-Kreps Yes
Vice Mayor Eddie Lim Yes
Commissioner Stuart Blumberg Yes
Commissioner Richard Chervony Yes

PASSED AND ADOPTED this 13" day/6f Ssptember,2012.
| Qg Lo
V_

Connie Leon-Krops, Mayor

P e AL

APPROVED AS TO FORM FOR THE USE
e H BAY VILLAGE:

Weiss Serota Helfman Pastotiza Cole & Boniske, P.L.
City Attorney

City of Norih Bay Village Resolution: Cmnpletlun and PaymemlJ ¥, Kennedy Causeway Redevelopment aid Dr. Paul Vogel Park
Improvements Projeot,
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Updated by Gary Brown, City Attorney December 3, 2012

City of North Bay Village .
Kennedy Causeway/Vogel Park Project
M. Vila & Associates
Sub Contractors Settiements Feature ~Previous Work under M. Vila
. ’ Settlement
Subcontractor Project Amount Due Amount Savings
ValleyCrest Causeway |3 152,239} $ 137,323 S 14,916
Southeast Underground Causeway |$ 108,640 $ 986765 10,964
Cemex Causeway |$ 10,607 1 850015 2,107
[Central Concrete Causeway |$ 8326 |% 6,500 | 5 1,826
CT3S Causeway | $ 61,000 | $ 6,500 15 54,500
AECOM {Subcontractor to C375). Causeway S 9,750} 5 - $ 9,750
Safety Systems Barricades Corp- Causeway | $ 419315 2,000|$ 2,193
Signs For You Inc. dba:SFY Arch Signs Causeway |5 11,570 S 850018 3,070
SUBTOTAL CAUSEWAY S 367,325 §$ 267,999 - 99,326
Adonel Concrete Park S 4283 1% 2,300 | S 1,983
Bennett Patk |S 16,058 | $ 12,800 | $ 3,258
Allied Trucking park | 616715 400015 2,167
Gametime Park S 2017515 19,500 |5 . 9,675
Research Park &S  -11,500}5 8,000|$ " 3,500
SUBTOTAL PARK bark |5 67,183 |5 46600]$ 20,583
COMBINED SUBTOTALS-AMOUNT DUE $ 434,508 $ 314,599 $ 119,909
Total Average Savings

27.60%
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September 2012 | Revised January
Funding & 2013 Funding &

M Vila Contract Balance reconcilation Expenses Expenses
M. Vila contract 5 2,464,283 | $ 2,464,283
Payments to M Vila S 2,158,370 | & 2,158,370
Contract balance available S 305,913 | 305,913
Project Completion Expenses
Valley Crest/Southeast completion proposal $ 410,000 | $ 410,000
Other unpaid claimants 4§ 114,332 | § 78,600
Engineering fees $ 26,500 | $ 26,500
Legal Fees S 31,370 | § 31,370
Miscellanecus Expenses $ 5,500 | $ 5,500
Total Completion Costs s 587,702 | § 551,970
Balance Needed to Complete the Project S 281,789 | $ 246,057
Funds to replace FDOT ARRA funding 5 - s 118,121
Funding needed to complete project S 364,178
Available Funds
CITT Fund (4) September 2012 $ 125,184 | $ 125,184
CITT Fund (5) January 2013 S - s 192,394
GO Bonds for Vogel Park 5 74,382 | § 46,600
General Fund Reserves S 82,2238 -
Total S 281,789 | S 364,178

Revenue Expendltures M Vila Fund balance
FY 2010 S 66,081
Fy2011 | S 269,990 1§ 75,887 | S - S 260,184
Fy2012 | § 292,900 { S 127,440 | 5 125,184 | $ 300,460
FY2013 | S 280,248 | § 217,146 | $ 192,394 | § 170,461

Prepared and updated by Bert Wrains
January 8, 2013
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